
IN THE COURT OF ADDL. CHIEF JUDICIAL MAGISTRATE, DHUBRI

Case no : GR 179 of 2009 [GKJ PS 277/09]

State of Assam
-Vrs-

                                          1. Md. Abdul Hamid Sheikh
                                          2. Md. Kuddus Ali Sheikh
                                          3. Md. Kurban Ali
                                          4. Md. Habibur Rahman
                                                                  ..…..Accused Persons

Present : Shri S. Datta, AJS

Learned Advocates appeared :
For the prosecution ------ Md. J. Bari Sarkar, APP
For the defence ----------- Md. J. Talukdar

Evidence recorded on  :  25.5.11, 28.11.11 & 02.4.14
Argument heard on      :  21.5.14
Judgment delivered on :  03.6.14
Penal law involved       :  u/s 379/34 IPC

J U D G M E N T

                    1. An Ejahar was lodged on 24.7.09 by one Abdus Samad to the effect 
that in the previous evening at about 7-00 O’ Clock, when he was in the tea-stall 
of one Bachchu Sheikh, the accused persons appeared there and picked up quarrel 
with  him.  They  also  manhandled  &  beat  him.  The  informant  raised  alarm 
whereupon some people assembled and the accused persons fled away. He later 
noticed that a cash of Rs.50,000/- was missing from his pocket. The informant 
suspected that the accused persons might have taken away the money in the melee.
                    2. Police, after investigation, submitted Charge-sheet against all the  
four accused persons implicated in the Ejahar (named above). On their appearance 
before the Court, the copies were supplied to them u/s 207 CrPC. A charge u/s 
341/379 IPC was framed against and read over & explained to them by my learned 
predecessor, after hearing both sides, to which the accused persons pleaded not 
guilty and claimed to be tried, as the order dated 10.3.11 shows. The prosecution 
thereafter examined six witnesses and declined to adduce further evidence. At that 
stage,  while preparing the questionnaire for examining the accused persons u/s 
313 CrPC, it caught my notice that the sole Form of Charge available on records is 
blank. Hence, I framed the charge afresh u/s 392/34 IPC after hearing both sides 
and read over & explained the same to the accused persons. They pleaded not 
guilty and claimed to be tried. Both sides submitted that they were not required to 
examine-in-chief/cross-examine  any  of  the  PWs  afresh/further  ;  prosecution 
declined to adduce further evidence too. I, therefore, passed on to the next stage 
and examined the accused persons u/s 313 CrPC ; they denied the allegations and 
declined to adduce any evidence. I have heard the argument of both sides.
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                    3. The sole  point for determination in this case is whether on 
23.7.09 at about 7-00 PM the accused persons, in furtherance of their common 
intention, committed robbery of Rs.50,000/- from Abdus Samad (informant) in the 
tea-stall  of Bachchu Sheikh located in Koimari and thus committed an offence 
punishable  u/s  392/34  IPC and,  if  so,  what  punishment/treatment  the  accused 
persons deserve.

Decision & reasons therefor : 
                               
                    4. PW-3 Abdus Samad is the informant-victim. He proved his Ejahar  
as Ext.1 and deposed to the effect that on 23.7.09 at about 7-00 PM, when he was 
sitting in the tea-stall of Bachchu Sheikh (PW-2), the accused persons appeared 
there to pick up a quarrel with him and dragged him out. They then beat him and 
snatched away a cash of Rs.50,000/- from his pocket. 
                    5. PW-2 Bachchu Sheikh is the owner of the tea-stall in which the  
occurrence allegedly took place. He testified that one evening in the year 2009, 
when PW-3 was having tea in the tea-stall, the accused persons quarreled with the 
latter and assaulted him. They also damaged the stall. 
                    6. PW-1 Aynal Sheikh stated in his evidence that in the evening of  
23.7.09,  when PW-3 was having tea  in  the  tea-stall  of  PW-2,  accused Hamid 
appeared there and started arguing with him (PW-3) over construction of a culvert. 
A ‘marpit’ followed. PW-3 later said that he had lost a cash of Rs.50,000/-. 
                    7. PW-1 directly implicated the accused persons of robbery as if he  
saw them to take away the money. But he did not state so in his Ejahar (Ext.1). 
PW-2 is totally silent about the alleged robbery and PW-1 clearly stated in his 
evidence that it was only after the occurrence that PW-3 could sense the loss of 
money. PW-2&3 claimed that the accused persons assaulted/beat PW-3. But the 
evidence of PW-1 shows that there was a cross-fight only between accused Hamid 
& PW-3 and accused Kuddus, Kurban & Habibur were not involved in it. The 
versions are clearly contradictory.
                    8. PW-2 admitted that PW-3 was the G. P. President at the relevant  
time and there existed an allegation against him of misappropriation of public fund 
pertaining to the construction of a culvert. PW-3 denied the very existence of such 
allegation but, very interestingly, admitted that the accused persons were among 
those  people  who  made  the  allegation  against  him.  PW-1  also  stated  in  his 
evidence that there was a dispute over the said construction. Therefore, given this 
admitted  enmity  between  PW-3  &  the  accused  persons  coupled  with  the 
contradictory evidence as noted in the previous paragraph, it is most likely that the 
implication of robbery is false. PW-1,2&3 stated during cross-examination that 
many people assembled at the time & place of the occurrence. Therefore, even 
agreeing  that  PW-3 lost  the  money  in  the  melee,  there  is  hardly  any  reliable 
evidence on records to separate the accused persons (from the crowd) for holding 
them responsible for the missing of the money.
                    9. PW-4 Pabitra Roy, PW-5 Fazar Ali & PW-6 Nitai Ch. Roy testified 
to  have  only  heard  about  a  quarrel  between  PW-3  &  accused  Hamid.  Their 
evidence is clearly hearsay and inadmissible so far as the occurrence is concerned. 
They added that PW-3 already expired. It may be noted in this context that PW-3 
was only partly cross-examined and the remaining part of his cross-examination 
was kept reserved. Now, since PW-3 is no more available for the remaining part of 
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his cross-examination, it will be improper, in my considered opinion, to rely on his 
evidence which is not fully tested by a complete cross-examination. In this context, 
I may refer to the decisions of the Hon’ble Supreme Court in Vikas & Others -Vrs- 
State of Maharashtra reported in MANU/SC/0552/2008 : (2008)2 SCC 16 and in 
Md.  Hussain  @  Julfikar  Ali  -Vrs-  State  Govt.  of  NCT  of  Delhi reported  in 
MANU/SC/0012/2012 : AIR 2012 SC 750 : 2012 CriLJ 1069.
                   10. Situated thus, I acquit the accused persons of the charge u/s 392/34 
IPC and direct that they be set at liberty forthwith. Their bail-bonds shall stand 
discharged on expiry of six months from today vide. 437-A CrPC. 

Dictated & corrected by me and given under my hand and seal of the Court on this 
03rd Day of the Month of June in the Year 2014. 
,
                                                                             Addl. Chief Judicial Magistrate,
                                                                                           Dhubri : Assam 
                                                                          


