
IN THE COURT OF ADDL. CHIEF JUDICIAL MAGISTRATE, DHUBRI

Case No : Misc.368/2012

Mustt. Zelekha Khatun …..1st party
-Vrs

Md. Habibar Rahman …...2nd party

Present : Shri S. Datta, AJS

Learned Advocates appeared :
For the Petitioner           :  Sri R. K. Verma
For the OP                     :  Sri A. Roy

Evidence recorded on   : 06.12.13
Argument heard on       :  02.6.14
Final order passed on    :  04.6.14
Law involved                :  Under Section 125 CrPC

FINAL ORDER

                          1. The 1st party's case, in brief, as I gather from her petition u/s 125 
CrPC, is that she was married to the 2nd party on 22.02.09 by execution of a 
Kabinnama and a male child, presently aged about three & a half year, has been 
born out  of  their  wedlock.  Shortly after  the marriage,  the 2nd party started to 
torture the 1st  party,  even at  the time of her  pregnancy,  demanding a cash of 
Rs.10,000/-  and  sold  out  her  gold-ornaments.  On  10.01.12  he  along  with  his 
family-members tortured her again demanding money and drove her out  along 
with the minor child. She took shelter in her paternal home together with the child 
and has been passing days in a great hardship. The 1st party added that the 2nd 
party is a healthy person and earned Rs.15,000/- per month out of his occupation 
as a mason. She, therefore, prayed for a monthly maintenance of Rs.5000/- for 
herself & the child taken together.

                           2. The 2nd party contested the case by filing a written objection in  
which he did not deny his marriage with the 1st party and the paternity & minority 
of  her  child.  He,  however,  denied the allegations of  dowry-demand, torture  & 
ouster and claimed that the 1st party left his house on 05.11.11 in the pretext of 
'Naiyor' and never came back despite issuance of Advocate's notice at his instance. 
He added that  the  1st  party was earning a  huge amount  by  working in  Bihar 
whereas he had no capacity to maintain her & the child in a separate establishment 
because of his physical weakness & diseases.  
              3. The 1st party examined two witnesses including herself. The 2nd 
party  failed  to  adduce  any evidence  despite  sufficient  opportunity  given vide. 
Order Dated 20.5.14. He did not turn up for argument too. I heard the argument 
for the 1st party at length.
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      4. Already noted, the 2nd party has not disputed the alleged marriage 
and paternity of the child.  Therefore, the  points for determination  in this   case 
remain to be : (i) whether the 1st party is able to maintain herself ; if unable, (ii) 
whether the 2nd party has sufficient means  to maintain the 1st party & the child, 
if yes  ; (iii) whether the 2nd party refused/neglected to maintain them ; if yes, (iv) 
whether the 1st party is otherwise entitled to maintenance from the 2nd party ; if 
yes, (v) what quantum of maintenance would be just and fair to grant to the 1st 
party & the child on the facts & circumstances of the case.

Decisions & Reasons thereof :

  5. PW-1 Zelekha Khatun is the 1st party herself. While reiterating 
the aforesaid admitted facts of marriage & paternity, she testified that the 2nd 
party used to beat her demanding a cash of Rs.10,000/- and threatened to kill her 
unless the demand was fulfilled. He also sold away her ornaments. One day, about 
two years back before date (06.12.13) of her evidence, he beat and ousted her. 
PW-2  Md.  Hussain  Akand  corroborated  PW-1  (1st  party)  on  almost  all  the 
aforesaid facts. Both the PWs have been subjected to a detailed cross-examination 
but nothing material worth shaking their credence could be elicited from them. It 
may be noted here that PW-1 failed to remember the date on which she went to 
her paternal home on 'Naiyor' (occasional pleasure-trip of the bride to her paternal 
home). The defence, perhaps, put the question in order to elicit a tacit admission 
from her  that  she  had left  her  matrimonial  home on 'Naiyor'  instead  of  being 
driven out by the 2nd party ; the real weight of the question was on the fact of 
‘Naiyor’ rather than the date of it. But in absence of any specific evidence that the 
said 'Naiyor' pertained to the last leaving of her matrimonial home, the so-called 
admission of the 1st party (PW-1) cannot help the defence in any manner, because, 
it is very likely that PW-1, by the word ‘Naiyor’, meant a previous occasion of her 
temporary leaving of the matrimonial home which was the real 'Naiyor' in her 
estimation. 

            6. Both the PWs deposed further that the 1st party (PW-1) was 
having no source of income and that the 2nd party was a mason by occupation. 
PW-1 claimed that the 2nd party earned Rs.300/- per month which comes to a 
maximum of Rs.9,300/- per month whereas PW-2 stated that the monthly income 
of the 2nd party was Rs.15,000/- to Rs.20,000/-. The variation may be wide but it 
is a matter of judicial notice that a mason now-a-days charges a wage of around 
Rs.300/- per day. So, I am inclined to agree with the evidence of PW-1 so far as 
the income of the 2nd party concerned. She visibly lived with him for about three 
years and, hence, had every opportunity to know his real income. PW-1 stated 
during cross-examination that she had been living happily in her paternal home for 
the last two years. But such happiness does not necessarily negate or lessen the 
liability of the 2nd party to maintain her & the child. The 1st party may feel happy 
being dependent on her poor father but this does not mean that the father is to take 
the burden of  maintaining a  married daughter  & her  child.  I  may note in this 
context that 2nd party took a plea in his written objection that he was incapable of 
providing maintenance due to his physical  weakness & disease but  he has not 
adduced any evidence to prove such facts.

            7. Situated thus, I allow the petition u/s 125 CrPC. However,  
considering the facts & circumstances of the case, I am of the opinion that a 
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monthly maintenance of Rs.1200/-  for the 1st  party and Rs.800/ for the minor 
child  would  meet  the  ends  of  justice.  Hence,  I  direct  the  2nd  party  to  pay  a 
monthly maintenance to them at the aforesaid rate with effect from today. He is 
further directed to pay a lump-sum of Rs.1000/- to the 1st party as the cost of this 
proceeding. The 1st party shall be at liberty to receive the monthly maintenance 
for & on behalf of herself & the child. Supply a copy of this order to her free of 
cost.    

Dictated & corrected by me and given under my hand and seal of the Court on this 
04th Day of the Month of June in the year 2014.

              Addl. Chief Judicial Magistrate,
               Dhubri : Assam


