
IN THE COURT OF ADDL. CHIEF JUDICIAL MAGISTRATE, DHUBRI 
 
 

Case no : GR (SSM) 310 of 2008 
 

State of Assam 
-Vrs- 

                                                   1. Md. Kapil Uddin 
                                                   2. Md. Safiqul  
                                                   3. Md. Mozafor Ali 
                                                   4. Md. Babul Haque 
                                                   5. Md. Hasem Ali 
                                                   6. Md. Asraful Islam 
                                                   7. Md. Azaherul Islam 
                                                   8. Md. Moktadir Rahman 
                                                   9. Md. Matleb Ali                                    
                                                                   …......Accused persons 
 
 
Present : Shri S. Datta, AJS 
 
 
Learned Advocates appeared : 
For the prosecution -----  Md. J. Bari Sarkar, APP 
For the defence ----------  Md. R. Islam, Md. J. Hussain & Md. N. Ali 
 
Evidence recorded on   :  21.02.12 & 24.7.13 
Argument heard on       :  18.3.14 
Judgment delivered on  :  28.3.14 
Penal law involved        :  u/s 143/325/379 IPC 
 
 
 
 

J U D G M E N T 
 
                        1. An Ejahar was lodged on 25.10.08 by one Mafil Uddin to the 
effect that on that day at about 10-00 AM, when a meeting of the “Shiksha Samiti” 
was being held in the Sebaltari L. P. School towards forming a committee, the 
accused persons alongwith others created disturbance over there. As the informant 
tried to pacify them, they gave fist-blows on his face causing bleeding injuries and 
snatched away a mobile-phone, one watch & a cash of Rs.5000/- from him. 
                        2. Police, after investigation, submitted Charge-sheet against the 
nine accused persons named above and, on their appearance before the Court, a 
charge u/s 143/325/379 IPC was framed against and read over & explained to 
them by my learned predecessor, after supplying copies u/s 207 CrPC & hearing 
both sides, to which they pleaded not guilty, as the order dated 15.12.09 shows. 
The prosecution examined three witnesses and declined to adduce further evidence 
after passing of the order dated 24.02.14. The accused persons were then 
examined u/s 313 CrPC ; they denied the allegations and declined to adduce any 
evidence. I have heard the argument of both sides at length. 
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                       3. The Points for Determination in this case are : 
                      (i) whether on 25.10.08 at about 10-00 AM the accused persons, 
nine in number, formed an assembly in the Sebaltari L. P. School with their 
common object of committing the following offence/s and thus each of them being 
member of that unlawful assembly committed an offence punishable u/s 143 IPC ;  
                     (ii) whether on/at the same date, time & place the accused persons 
voluntarily caused grievous hurt to the informant Md. Mafil Uddin and thus 
committed an offence punishable u/s 325 IPC ; 
                    (iii) whether on/at the same date, time & place the accused persons 
stole away a mobile-phone, one watch & a cash of Rs.5000/- from the possession 
of the informant and thus committed an offence punishable u/s 379 IPC; 
                            And, if so, what punishment the accused persons deserve.                                                        
 
The evidence :  
 
                      4. PW-1 Md. Mafil Uddin is the informant as well as the sole alleged 
victim in this case. He proved his Ejahar as Ext.1 and deposed to the effect that on 
25.10.08 at about 10-00 AM a meeting of the “Shiksha Samiti” was being held in 
the Sebaltari L. P. School in which he as well as the accused persons & others 
were present. When the time came for obtaining the signature of the people 
present, accused Kapil Uddin, Matleb, Mozafor, Safiqul, Babul Haque, Muktadir, 
Hasem & some other persons suddenly caught hold of PW-1 whereupon accused 
Kapil gave a fist-blow on him with a ring worn in his finger as a result of which 
PW-1 started bleeding through the nose. All the accused persons then beat PW-1 
in consort and snatched away a golden ring, a watch of the Titan brand & a cash of 
Rs.5000/- from him. Nothing material could be elicited by cross-examining PW-1 
apart from the fact that he had a political rivalry with the accused persons. 
                      5. PW-2 Md. Sahajamal Ahmed testified that on 25.10.08 at about 
10-15 AM, when a meeting of the “Sarva Shiksha Samiti” was being held in the 
premises of the Seboltari L. P. School presided over by him and attended by more 
then a hundred people, a quarrel took place when he was collecting signature of 
the members. PW-1 tried to pacify the people but accused Kapil Uddin gave fist-
blows on his nose causing bleeding injury. The brother of PW-1 namely Rahim 
Badsha went to his help whereupon the other accused persons assaulted both of 
them. PW-2 informed police ; police came and seized the blood-stained clothes 
(shirt & gamosa) of PW-1 by the seizure-list Ext.2.  
                      6. Nothing material could be elicited by cross-examining PW-2 also. 
He rather denied the suggestion that he had not stated to the I.O. about the assault 
by accused Kapil Uddin. The I.O. has not been examined in this case but I perused 
the case-diary [as an aid to the trial and not as evidence vide. Sec.172(2) CrPC] 
and found that his statement u/s 161 CrPC contains those facts. PW-2 also denied 
the suggestion that some quarrel alone took place between the informant (PW-1) 
& the accused persons and that the informant sustained injury by dashing against a 
pillar of the school-building.   
                      7. PW-3 Md. Meher Ali deposed inter alia that a meeting was held 
on 25.10.08 at about 10-00 AM in the Seboltari L. P. School which he attended. 
When the signature of the members were being taken, the accused persons started 
quarrelling. PW-1 tried to pacify them but accused Kapil Uddin gave fist-blows on 
his nose causing bleeding injury. The accused persons then snatched away a 
mobile-phone, a wrist-watch & a cash of Rs.5000/- from PW-1. 
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                      8. PW-3 disclosed during cross-examination that PW-1 is his brother 
and that he (PW-3) worked in other places & visited home only twice or thrice a 
month. He expressed his ignorance as to whether any other person was injured in 
the occurrence. He stated that police did not record his statement. 
 
Decision & reasons therefore : 
 
                      9. So far as the offence punishable u/s 379 IPC is concerned, PW-1 
testified that the accused persons snatched away a golden ring, a watch of the 
Titan brand & a cash of Rs.5000/- from him. PW-3 also deposed to a similar effect 
but how he could count the money in that melee is nobody’s guess. PW-1 is totally 
silent on the point of the alleged snatching. None of the booties have been 
recovered from any of the accused persons. What necessitated PW-1 to carry a 
cash of Rs.5000/- for attending a meeting of the given nature is also not 
understood. I am, therefore, unable to believe the allegation of theft.  
                    10. As regards the involvement of the accused persons other than 
Kapil Uddin, PW-1 testified that they suddenly caught hold of him when accused 
Kapil gave a fist-blow on his nose. PW-1 claimed also that all the accused persons 
then beat him in consort. But PW-3 has not uttered a word about any assault by 
the accused persons (except Kapil). Despite claiming his presence in the given 
meeting at the relevant time & place, he rather expressed his ignorance as to 
whether any person other than PW-1 was injured in the occurrence. He has not 
also stated anywhere that those eight accused persons caught hold of PW-1 or 
otherwise facilitated the assault by accused Kapil or did any other act from which 
it can be reasonably presumed that they shared a common object with accused 
Kapil of beating PW-1. PW-2 is also silent on these aspects of the matter ; he 
rather  weaved a story of assault on one Rahim Badsha, the brother of PW-1. But 
neither PW-1 nor PW-3 has even winked at any assault on Rahim Badsha. In fact, 
it is not even the original prosecution-case (as revealed from the Ejahar) that 
Rahim Badsha was one of the victims of the alleged occurrence ; the prosecution 
has not even cited any Rahim Badsha as its witness. Therefore, it is almost clear 
that the accused persons (except Kapil) did not participate in the alleged assault in 
any manner.  
                    11. What remains, therefore, to be decided is whether accused Kapil 
committed any offence punishable u/s 325 IPC. All the PWs are in unison on the 
point that he gave a fist-blow on PW-1 causing him to bleed through the nose and, 
so far as this aspect is concerned, I find their evidence to be very natural & 
trustworthy. It is interesting to note here that, by suggesting to PW-2 that some 
quarrel took place between the informant (PW-1) & the accused persons and that 
the informant sustained injury by dashing against a pillar of the school-building, 
the defence almost admitted that PW-1 & the accused persons were present at the 
given time & place and that PW-1 sustained injury at that time & place. The 
prosecution has adduced convincing evidence to establish that the injury was 
voluntarily caused by accused Kapil. If the defence now takes a plea that the 
injury was caused by dashing against a pillar, the onus of proving such fact clearly 
shifts on the defence u/s 103 of the Evidence Act. The defence has failed to 
discharge the burden.  
                     12. It is true that the version of the PWs is already found to be 
unreliable so far as the involvement of the other (i.e. other than accused Kapil) 
accused persons & the allegation of theft are concerned. But merely because the  
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witnesses have lied on certain points, it cannot be said that their entire evidence 
has to be brushed aside. The precedents are galore to remind us that ‘Falfus in uno, 
falsus in omnibus’ is not an acceptable principle in the Indian criminal 
jurisprudence ; the process of appreciating evidence necessarily involves 
separating the grain from such chaff. The defence also highlighted that the FIR 
does not implicate accused Kapil specifically but the law nowhere requires that the 
FIR should be a repository of every details of the occurrence. The FIR on records 
clearly states that the accused persons gave fist-blows on PW-1 and it contains the 
name of accused Kapil as one of the assailants. Secondly, the evidence of PW-
2&3 alone establishes the fact of assault by accused Kapil ; they being not the 
informant cannot be confronted with the Ejahar at all. 
                    13. Learned defence lawyer argued further on non-examination of the 
remaining PWs. But it is well settled that evidence is weighed and not counted. 
When the evidence of the examined PWs, particularly the victim (PW-1), is found 
to be flawless on the point of voluntarily causing hurt by accused Kapil, non-
examination of the remaining PWs is of no consequence in my considered 
opinion. The defence hammered on non-examination of the M.O. also and I 
respectfully agree with learned defence lawyer that the concept of grievous hurt as 
defined u/s 320 IPC involves medical technicality ; even a serious hurt may not be 
a grievous hurt in the eye of law unless it attracts any of the descriptions given 
under that Section. But non-examination of the M.O. does not necessarily belie the 
hurt itself. Even a bodily pain, which the victim (PW-1 in this case) and not a 
doctor is the best person (rather the sole person, because, such pain can be 
perceived by skin/touch only and it is the victim who is the sole person to perceive 
such pain in that sense vide. Sec.60 of the Evidence Act) to speak about, can 
amount to hurt as defined u/s 319 IPC and no medical expertise is required to 
understand that a fist-blow of the nose resulting in bleeding would invariably 
cause some pain. Be it noted here that the prosecution, by examining PW-2, has 
proved the seizure of blood stained cloths of the victim on the very date of the 
occurrence and this piece of evidence remained almost unassailed by the defence. 
                    14. Situated thus, I convict accused Kapil Uddin for having 
committed an offence punishable u/s 323 IPC (minor offence of Sec.325 IPC 
within the meaning of Sec.222 CrPC) and acquit him of the remaining charges. 
Other accused persons are acquitted of all the charges i.e. u/s 143/325/379 IPC ; 
set them at liberty forthwith. Considering the nature of the proved offence and the 
fact that the same was committed amidst a sudden quarrel without any 
premeditation and there being nothing on records to show that the convict Kapil 
Uddin has any criminal antecedent, I, instead of sentencing him to any 
punishment, release him after due admonition u/s 3 of the Probation of Offenders 
Act, 1958, for ends of justice. I also direct the convict u/s 5(1)(a) of the Act to pay 
a sum of Rs.2000/- (Rupees two thousand) to PW-1 (victim) towards 
compensation. The bail-bonds of the accused persons shall stand discharged on 
expiry of six months from today vide. the spirit of the provisions u/s 437-A CrPC. 
The seized articles shall be disposed of as per law.  
 
Dictated & corrected by me and given under my hand and seal of the Court on this 
28th Day of the Month of March in the Year 2014 at Dhubri.   

 
                                                                         Addl. Chief Judicial Magistrate, 
                                                                                      Dhubri : Assam  


