
IN THE COURT OF ADDL. CHIEF JUDICIAL MAGISTRATE, DHUBRI 
 
 

Case no : GR (GKJ) 345 of 2008 
 

State of Assam 
-Vrs- 

Md. Mohibul Islam 
                              …....Accused Person 

 
 
Present : Shri S. Datta, AJS 
 
 
Learned Advocates appeared : 
For the prosecution ------ Md. J. Bari Sarkar, APP 
For the defence ----------- Md. E. Ahmed 
 
Evidence recorded on   :  04.5.13, 19.10.13 & 18.02.14 
Argument heard on       :  07.3.14  
Judgment delivered on  :  07.3.14 
Penal law involved        :  u/s 279/337/338 IPC 
 
 
                                              

J U D G M E N T 
 
                       1. The prosecution-case in brief, as I gather from the ejahar on 
records lodged by one Md. Fozullah Sheikh, is that on 29.7.08 at about 8-30 AM, 
when his niece Miss. Afruza Khatun, aged about seven years, was going from the 
Agamani-side on the National Highway No.31, the car (Tata Indica brand) bearing 
the Regn. No.AS-19B/4744 came from the Sagalia-side on being driven at a high 
speed & in a rash/negligent manner and hit her causing fracture of her right leg-
bone. 
                       2. Police, after investigation, submitted charge-sheet against the 
above-named accused person and, on his appearance before the Court, the 
particulars of the offences punishable u/s 279/338/337 IPC were explained to him 
by my learned predecessor, after supplying copies u/s 207 CrPC, to which the 
accused person pleaded not guilty, as the order dated 16.11.12 shows. During trial, 
the prosecution examined four witnesses and two other persons (informant & 
alleged victim) were examined u/s 311 CrPC as CWs. The accused person was 
then examined u/s 313 CrPC ; he denied the allegations and declined to adduce 
any evidence. I have heard the argument of both sides. 
                       3. The points for determination in this case are :   
                      (i) whether on 29.7.08 at about 8-30 AM the accused person drove 
the Tata Indica car bearing the Regn. No.AS-19B/4744 on the National Highway 
No.31 (public road) between Agamani & Sagalia in a manner so rash and/or 
negligent as to endanger human life or to be likely to cause hurt or injury to any 
other person and thereby committed an offence punishable u/s 279 IPC ; 
                      (ii) whether on the same day, time & place the accused person, by 
such rash and/or negligent act (driving), caused grievous hurt to Miss. Afruza 
Khatun and thus committed an offence punishable u/s 338 IPC ; 
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                      (iii) whether on the same day, time & place the accused person, by 
such rash and/or negligent act (driving), caused any other hurt to Miss. Afruza 
Khatun and thus committed an offence punishable u/s 337 IPC ; 
                            And, if so, what punishment the accused person deserves.                                     
 
Decision and reasons therefor : 
 
                        4.CW-2 Fazlul Haque is the informant in this case. He proved his 
ehajar as Ext.1 and testified that one day about five years before the date 
(19.10.13) of his evidence, he, on receipt of information, went to the place of the 
occurrence and saw his niece Afriza (CW-1) lying injured there. He took her to the 
hospital and lodged the ejahar. 
                        5. CW-1 Miss. Afruza Khatun is the alleged victim. She testified 
that one mid-day about seven years before the date (19.10.13) of her evidence, 
when she was returning from Agamani on foot in the company of her mother 
(PW-2), a vehicle hit her causing fracture of her right leg. 
                        6. PW-2 Mustt. Roshna Bibi deposed that one day about five years 
before the date (04.5.13) of her evidence at about 8-30 AM, when she alongwith 
CW-1 was returning from Agamani, a Tata Indica car came from the Baxirhat-side 
at a high speed and ran over the leg of CW-1 as a result of which the leg got 
fractured. PW-2 identified the accused in the dock as the driver of the vehicle and 
added that the vehicle did not stop after the occurrence.  
                        7. PW-1 Abu Bakkar Ali deposed that the occurrence took place in 
Kaldoba (Part-III) about five tears before the date (04.5.13) of his evidence. One 
girl was coming from tuition and was knocked down by a speeding vehicle 
coming from the Baxirhat-side. PW-1 deposed further that he saw the driver of the 
vehicle at the time of the occurrence but he failed to identify the accused person in 
the Court-room as that driver. 
                        8. PW-3 Abed Ali expressed his total ignorance of the occurrence. 
PW-4, Shri Chikan Ch. Nath, ASI of Police, the I.O., testified on some details of 
his investigation and added that he was on patrolling duty at the relevant time & 
place in course of which he saw a gathering nearby. As he approached towards the 
gathering, he saw a girl, aged about seven years, lying injured on the road. He 
learnt that the girl was run over by an Indica car. He gathered the number of the 
vehicle from the people, informed Agomani OP and took the victim to the 
hospital. He arrested the accused person next day. 
                        9. It is clear from the evidence of CW-2 & PW-3 that they did not 
see the occurrence. PW-3 expressed his total ignorance of the occurrence, as 
already noted. CW-1, the alleged victim, has not implicated the accused person 
and similar is the evidence of PW-1. PW-2 identified the accused person in the 
dock as the driver of the concerned vehicle but she herself testified that the vehicle 
was at a high speed which did not stop after the occurrence. Therefore, it is 
difficult to believe that she (PW-2) could see the driver sufficiently at the time of 
the occurrence so as to enable her to identify him after long five years. Such 
identification becomes more doubtful for want of any TIP. One may note here that 
PW-1 also claimed to have seen the driver at the time of the occurrence but he 
could not identify the accused person in the Court-room. The involvement of the 
accused person being thus not proved, the question of shifting of the onus (of 
showing why the occurrence could not be avoided) on the accused person u/s 106 
of the Evidence Act does not arise too. 
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                       10. A rash and/or negligent driving/act is an essential ingredient of 
the offences defined u/s 279/338/337 IPC. The sole material available in the 
evidence on this point is that the vehicle was at a high speed. But speed cannot be 
the sole constituent of rashness/negligence, in my considered opinion ; the 
civilization has substituted the motor-car for the bullock-cart primarily for its 
speed and it is supposed to be driven at a considerable speed. A high-speed driving 
may amount to rashness only when it is coupled with some other facts like road-
condition, business of the road etc. For example, driving at a speed 
permissible/desirable on the high-speed tracks is rather desirable ; but the same 
kind of driving on a narrow  & zigzag road passing through a busy market area 
may amount to rashness. Further, “high speed” is a subjective expression ; it is an 
opinion and not a fact. It is inadmissible in evidence unless comes from the mouth 
of an expert within the meaning of Sec. 45 of the Evidence Act. There is nothing 
on records that PWs, who claimed that the vehicle was at a high speed, are experts 
in the relevant field. 
                       11. Situated thus, I acquit the accused person of the offences 
punishable u/s 279/338/337 IPC. Set him at liberty forthwith. His bail-bond shall 
stand discharged on expiry of six months from today, vide. the spirit of the 
provisions u/s 437-A CrPC. Return the seized driving licence to the accused-driver 
and the other documents & the vehicle to the owner thereof. 
                       12. The accused person has been acquitted in this case for the 
primary reason that the alleged offences have not been proved against him. But 
neither side has disputed the fact that Miss. Afruza Khatun sustained grievous hurt 
in the occurrence and, hence, I am of the considered opinion that she needs to be 
rehabilitated. This victim is, therefore, recommended for compensation u/s 357-A 
CrPC. 
 
Dictated & corrected by me and given under my hand and seal of the Court on this 
07th Day of the Month of March in the Year 2014 at Dhubri. 
 
 
                                                                               Addl. Chief Judicial Magistrate, 
                                                                                            Dhubri : Assam 
 


