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Case no : GR (GKJ) 496 of 2007 
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-Vrs- 
Md. Ismail Haque 

                                                                  …..Accused Person 
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Evidence recorded on  :  27.6.13 & 20.8.13 
Argument heard on      :  05.3.14 
Judgment delivered on :  05.3.14 
Penal law involved       :  u/s 406 IPC 
 
 
 
 

J U D G M E N T 
 
                     1. The prosecution-case in brief, as I gather from the ejahar on 
records lodged by one Amir Hussain, is that on 14.9.07 accused Ismail & Mina 
hired a battery from his shop for one day but they did not return it even after 2/3 
days. On 19.9.07 at about 9-00 AM, when the accused persons were passing by 
the shop, the informant stopped them with the help of some local people and asked 
about the battery. The accused persons then disclosed that they had sold it out and 
shared the sale-proceeds (Rs.1200/-) equally. They attempted to run away when 
the people tried to apprehend them and, in that process, the accused persons 
sustained injuries by getting dashed against the pillars of the shop. 
                     2. Police, after investigation, submitted Charge-sheet against both the 
accused persons. The attendance of accused Mina could not be procured despite 
resorting to W/A & P/A and, hence, the case was kept filed against him vide. order 
dated 19.3.13 passed by my learned predecessor. On appearance of accused Ismail 
before the Court, a charge u/s 406 IPC was framed against and read over & 
explained to him by my learned predecessor, after supplying copies u/s 207 CrPC 
and hearing both sides, to which the accused person pleaded not guilty and 
claimed to be tried, as the same order shows. In the midst of trial, accused Mina 
was arrested in connection with another case ; his attendance was procured in this 
case on the strength of a P/W but he was found to be a juvenile. He was, therefore, 
forwarded to the J. J. Board. 
                    3. The prosecution, in course of trial, examined four witnesses and the 
incriminating materials so brought on records as evidence were put to accused 
Ismail u/s 313 CrPC. He denied the allegations and declined to adduce any 
evidence. I have heard the argument of both sides. 
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                    4. The sole point for determination in this case, given the Charge 
framed by my learned predecessor and other materials on records, is whether 
accused Ismail being entrusted by the informant with a battery on 14.9.07 
misappropriated (sold it for Rs.1200/- and shared half of the sale proceeds) the 
same at any time between 14.9.07 & 19.9.07 and thus committed an offence 
punishable u/s 406 IPC and, if so, what punishment the accused person deserves.  
 
Decision & reasons therefor :  
                                
                    5. PW-3 Amir Hussain is the informant in this case. He proved his 
ejahar as Ext.1 and deposed to the effect that one day, about seven years before the 
date (20.8.13) of his evidence, the accused person hired a battery from him but did 
not return it. PW-3 has not stated the time/day/s within which the accused person 
was required to return the battery as per the stipulation. He has not also disclosed 
the period for which the accused person retained the battery from which it could 
be reasonably presumed, by standard of a prudent man, that the accused person 
developed an intention not to return the battery. 
                    6. PW-3 deposed further that the accused person later disclosed that 
he had already sold it out whereupon the nearby shop-keepers namely Sahajan 
(PW-2), Ibrahim (PW-1) & others assaulted him. This means that PW-1&2 were 
present at the time of the alleged confession of misappropriation. But both of them 
expressed their total ignorance of the alleged occurrence. Moreover, given the 
admitted position that the accused person was assaulted soon after his aforesaid 
confession coupled with the fact that PW-3 suppressed this fact of assault in his 
ejahar (Ext.1) and rather stated therein that the accused person received injuries in 
the process of his attempt to run away, it is probable, in my considered opinion, 
that the accused person was subjected to coercion before or at the time of the co-
called extra-judicial confession. Therefore, the confession of misappropriation, 
even if there was any, cannot be said to be voluntary beyond reasonable doubts. It 
may be noted here that no battery has been seized in this case by the I.O. either 
from the accused person or from his alleged vendee.  
                    7. So far as the alleged entrustment is concerned, PW-3 failed to 
produce any document to show that he purchased the battery or delivered it to the 
accused person. He even failed to say the brand of it.  PW-4 Habul Roy testified to 
have only heard that the accused person hired a battery from PW-3 ; needless to 
say, his (PW-4’s) evidence on the point of such hiring is inadmissible being 
hearsay. None else has supported the story of entrustment. The fact of entrustment 
being thus not proved, the question of shifting of the onus (of showing how the 
battery was dealt with after the entrustment) on the accused person u/s 106 of the 
Evidence Act does not arise too. 
                    8. Situated thus, I acquit accused Ismail of the charge u/s 406 IPC and 
direct that he be set at liberty forthwith. His bail-bond shall stand discharged on 
expiry of six months from today vide. the spirit of Sec.437-A CrPC.  
 
Dictated & corrected by me and given under my hand and seal of the Court on this 
05th Day of the Month of March in the Year 2014. 
, 
                                                                               Addl. Chief Judicial Magistrate, 
                                                                                             Dhubri : Assam 


