
IN THE COURT OF ADDL. CHIEF JUDICIAL MAGISTRATE, DHUBRI 
 
 

Case no : GR (GKJ) 555 of 2008 
 

State of Assam 
-vrs- 

                                                 1. Shri Bimal Dey 
                                                 2. Shri Hari Narayan Ghosh 
                                                                  ……Accused persons 
 
 
Present : Shri S. Datta, AJS 
 
Learned Advocates appeared : 
For the prosecution -----  Md. J. Bari Sarkar, APP 
For the defence ----------  Md. G. Ahmed & Md. A. R. Ahmed 
 
Evidence recorded on   :  22.9.10, 03.5.11 & 10.2.14 
Argument heard on       :  11.3.14 
Judgment delivered on  :  12.3.14 
Penal law involved        :  u/s 448/324/506/34 IPC 
 
 
 

J U D G M E N T 
 
                     1. The ejahar on records was lodged on 10.11.08 to the effect that on 
04.11.08 at about 7-00 AM, when the informant Shri Lakhi Kr. Ghosh returned 
home after having a morning-walk, he saw the above-named accused persons to 
steal a cash of Rs.12,000/- by breaking open a trunk ; they had entered the house 
by breaking open the door. The informant nabbed accused Hari Narayan 
whereupon accused Bimal inflicted dagger-injuries on his head & others parts of 
the body. The accused persons then snatched away a gold-chain worth Rs.25,000/- 
from his neck and threatened him with dire consequences should he report the 
incident to anybody. There was a proposal for amicable settlement and the 
informant was also under treatment ; hence the delayed ejahar. 
                     2. Police, after investigation, submitted Charge-sheet against both the 
accused persons and, on their appearance before the Court, a charge u/s 
448/324/506 IPC was framed against and read over & explained to them by my 
learned predecessor, after supplying copies u/s 207 CrPC & hearing both sides, to 
which the accused persons pleaded not guilty & claimed to be tried, as the order 
dated 03.8.10 shows. 
                     3. In course of trial, prosecution examined three witnesses and 
declined to adduce further evidence. During preparation of questionnaire for the 
purpose of examining the accused persons u/s 313 CrPC, it caught my notice that 
the Form of Charge available on records was blank. Hence, I framed the charge 
afresh u/s 448/324/506/34 IPC and read over & explained the same to the accused 
persons to which they pleaded not guilty. Both parties submitted that they were not 
willing/required to examine-in-chief/cross-examine any PW afresh/further. The 
accused persons were then examined u/s 313 CrPC ; they denied the allegations 
and declined to adduce any evidence. I have heard the argument of both sides at 
length.                                           
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                     4. The Points for Determination in this case are : 
                    (i) whether on 04.11.08 at about 7-00 AM the accused persons, in 
furtherance of their common intention, entered the house of the informant Shri 
Lakhi Kr. Ghosh located in Sagalia (Part-II) for committing the following 
offence/s and thus committed an offence punishable u/s 448/34 IPC ; 
                    (ii) whether on/at the same date, time & place the accused persons, in 
furtherance of their common intention,  voluntarily caused hurt to the informant by 
means of dagger and thereby committed an offence punishable u/s 324/34 IPC ; 
                    (iii) whether on/at the same date, time & place the accused persons, in 
furtherance of their common intention,  threatened the informant with death and 
thereby committed an offence punishable u/s 506/34 IPC ; 
                           And, if so, what punishment the accused persons deserve.                                                        
 
Decision & reasons therefor :  
 
                      5. PW-3 Adom Ali, ASI of Police, is one of the I.O.s in this case. He 
mainly deposed on some details of his investigation. He obviously had little to say 
on the occurrence. 
                      6. PW-1 Shri Bijoy Dey testified that the informant (PW-1) was his 
tenant who often created nuisance in a drunken state for which he had asked him to 
vacate the house. On the date of the occurrence, PW-1 pushed him onto the floor 
whereupon accused Bimal came and a quarrel took place between them. PW-1 has 
not supported the prosecution-case at all. He is admittedly the father of accused 
Bimal. It is strange that the I.O. cited him as a witness of the alleged occurrence. 
                       7. PW-2 Shri Lakhi Kr. Ghosh is the informant as well as the sole 
alleged victim in this case. He deposed to the effect that one day in the year 2008 
he returned home at about 6-00 AM and found the lock of his room broken. 
Accused Hari Narayan was inside the room ; PW-2 caught him. PW-2 noticed that 
the lock of his tin-box was also broken and that accused Bimal was hiding himself 
behind a door with a cash of Rs.1200/- in his hand. He (accused Bimal) gave a 
dagger-blow on the forehead of PW-2 as a result of which the latter fell down with 
a bleeding injury and lost senses. He was taken to the hospital by his wife & police 
; he remained in the Dhubri Hospital for three days. After that he lodged the ejahar 
(Ext.1). PW-2 added that he lost a gold-chain worth Rs.25,000/- during the 
occurrence. He admitted during cross-examination that he was a tenant of PW-1 at 
the relevant time and he occupied one room only where he used to reside with his 
wife & two sons. He stated further that he alone went out for the morning-walk. 
                      8. Clearly enough, the whole prosecution-case hinges on the 
evidence of PW-2 alone and it is well-settled that a conviction can be based on the 
testimony of a solitary witness if found reliable. But on the question of reliability, I 
find some inherent improbabilities in the version of PW-2. He stated that he alone 
went out for a morning-walk and his wife & two sons remained in his single-room 
house (rented). Though he claimed that he saw the lock of his door broken, I find it 
difficult to believe that he had locked the door at all keeping his family-members 
inside. PW-2 testified further that he entered the room and saw the lock of his 
trunk broken too and that the accused persons were standing there. He nowhere 
stated that his wife or sons, who obviously had an opportunity to see the accused 
persons entering & breaking the locks prior to him, raised any alarm which was the 
most natural conduct on their part. He deposed in a manner as if everything was 
peaceful until he saw the broken lock of the door and entered his room. I may note  
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here that the wife of PW-2 namely Smti Sima Ghosh is the only unexamined non-
official PW as per the charge-sheet ; on perusal of records, I find that she did not 
turn up despite service of summons. It may also be noted in this context that none 
from the neighbouring houses has been examined by the I.O./prosecution in this 
case. No lock, trunk, dagger, gold-chain or cash is seized too. 
                      9. PW-2 deposed further that he saw accused Bimal hiding himself 
behind a door with a cash of Rs.1200/- in his hand. He could count those currency-
notes at that time but has not stated to have seen any dagger in his hand. He 
claimed that accused Bimal thereafter hit him with a dagger but it is not clear from 
where the dagger came. Moreover, when a person was so scared that he was trying 
to conceal himself behind the door, it is difficult to believe that he would suddenly 
attack instead of fleeing away through the door which was obviously open. PW-2 
stated in his ejahar that the accused persons snatched away a gold-chain from his 
neck and threatened him with dire consequences but he has not stated any such 
thing before the Court. He rather testified that he lost senses after the dagger-blow. 
                     10. The ejahar (Ext.1) was lodged six days after the occurrence. PW-2 
claimed that he was hospitalized for three days but the prosecution has not proved 
any record/document to support this fact. Even agreeing that PW-2 was so 
hospitalized, a delay of three days still remained unexplained. As an explanation 
for the delay, PW-2 stated in his ejahar that there was a proposal for an amicable 
settlement but his evidence is silent on this point. PW-2 deposed also that he was 
taken to the hospital by his wife with the help of police. This shows that police had 
information of the matter soon after the occurrence. The prosecution has 
suppressed that earliest version. 
                    11. Situated thus, I acquit the accused persons of the charges u/s 
448/324/506/34 IPC on benefit of doubt and direct that they be set at liberty 
forthwith. Their bail-bonds shall stand discharged on expiry of six months from 
today, vide. the spirit of Sec.437-A CrPC.  
 
Dictated & corrected by me and given under my hand and seal of the Court on this 
12th Day of the Month of March in the Year 2014. 
 
                                                                                Addl. Chief Judicial Magistrate, 
                                                                                             Dhubri : Assam 


