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FINAL ORDER                                             
 

                        1. This petition u/s 125 CrPC has been filed by one Smti Tultuli 
Devi praying for maintenance for her deceased daughter’s children from their 
father. The 1st party’s case, in brief, is that her daughter Chintamani was married 
to the 2nd party in 1997 according to the Hindu rites and four children were born 
out of their wedlock out of whom three ultimately survived. The 2nd party used to 
torture Chintamani demanding dowry and finally ousted her & the children on 
15.11.08. She alongwith the children took shelter in her paternal home i.e. the 
house of the 1st party. Chintamani later died in the year 2009 and, since then, the 
1st party has been maintaining the three minor children despite her financial 
difficulties. The 2nd party, on the other hand, never looked after the children or 
paid any maintenance for them in spite of having a monthly salary of Rs.18,000/- 
as a school-teacher and other sources ; he rather married another lady. 
                        2. The 2nd Party contested the case by filing a Written Objection in 
which he admitted his marriage with said Chintamani (daughter of the 1st party) 
and the paternity of the three children. He has not disputed the minority of the 
children or the fact that they are living with the 1st party. He has not also disputed 
his second marriage. He, however, denied the allegations of money-demand, 
torture & ouster. He claimed that he repeatedly visited the house of the 1st party to 
bring the children to his custody but the 1st party did not allow it. The 2nd party 
also denied any negligence on his part to maintain the children and added that he 
is financial incapable of maintaining them in a separate establishment. 
                        3. The 1st party examined two witnesses including herself. The 2nd  
party examined himself as the sole DW. I have heard the argument of both sides at 
length. 
               4. Already noted, the 2nd party has admitted the paternity of the 
three children in his Written Objection. He has not disputed the minority of the 
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children or the fact that they are living with the 1st party. He has not also stated 
anywhere that the children are able to maintain themselves. Therefore, the points 
for determination in this case remain to be : 
(i) whether 2nd Party has sufficient means to maintain the children ; if yes, 
(ii) whether he neglected/refused to maintain them ; if yes, 
(iii) what quantum of maintenance would be just to grant to the children on facts. 
  
Decision & reasons therefor :                                                
 
              5. So far as the Point no.(i) is concerned, the 2nd party (DW-1) 
stated in his evidence that he is a teacher and that his gross salary is Rs.17,500/-. 
Both the facts go well with the claim of the 1st party. Though DW-1 testified that 
he draws a net-salary of Rs.3500/- after the deductions towards loan-repayment 
etc., he has not produced any document to prove his loan-repayment. Moreover, if 
he is paying for the loan earlier secured by him in which the children had no share, 
they cannot be asked now to share the liability of its repayment by parting with 
their legitimate dues/claim from him. Likewise, the deductions from the salary of 
the 2nd party towards contribution to the GPF etc., are his savings. These are his 
future assets. These cannot reduce his liability to maintain his children. The Point 
no.(i) is, therefore, decided in the affirmative in favour of the 1st party. 
                       6. As regards the Point no.(ii), the 2nd party denied the allegations of 
ouster of the children alongwith their deceased mother (she was pregnant and her 
third child was born in her paternal home) i.e his wife. But he remained silent on 
the claim of the 1st party that the children are living with her and thus admitted the 
fact by necessary implication. He has not explained what occasioned the children 
to reside in the house of their maternal grandmother (1st party) instead of living 
with their father (2nd party). I am, therefore, prompted to believe the allegation of 
ouster. 2nd party claimed in his Written Objection that he repeatedly visited the 
house of the 1st party to bring the children but he is totally silent about it in his 
evidence. He admittedly entered into a second marriage and, despite being a 
teacher himself, could not even say in which class the children from his first wife 
studied. His apathy towards the children is thus apparent. Hence, I decide the 
Point no.(ii) also in the affirmative in favour of the 1st party. 
                       7. So far as the Point no.(iii) is concerned, considering the facts & 
circumstances of the case including the income & dependents of the 2nd party and 
the educational & other expenses of the children, I am of the considered opinion 
that a maintenance of Rs.1000/- each for the three minor children (i.e. Rs.3000/- in 
total) will meet the ends of justice. The 2nd party is, therefore, directed to pay 
maintenance accordingly with effect from today. He is further directed to pay a 
lump sum of Rs.1500/- (Rupees one thousand & five hundred) to the 1st party 
towards the expenses of this proceeding. She shall be at liberty to receive the 
entire amount of maintenance every month for and on behalf of the children. This 
Misc. Petition is thus disposed of. Supply a copy of this order to the Applicant free 
of cost. The Applicant is to take steps for execution as per law. 
          
Dictated & corrected by me and given under my hand & seal of the Court on this 
24th Day of the Month of March in the Year 2014.  
  
                                                                                Addl. Chief Judicial Magistrate, 
                                                                                               Dhubri : Assam 


