
        IN THE COURT OF THE ADDL. SESSIONS JUDGE :: DHUBRI.

Present :- Shri D.K. Das
                Addl. Sessions Judge

                     Dhubri.

                                              C.R. No.2(4)/2013
              Revisionist : Azizur Rahman

                                                                    -  Vs -
              OPP. Party :- Akida Bibi.

Advocates Appeared:
Sri Ekram Hussain & Amzad Ahmed, Advocates for the Revisionist.
Sri R.Karim,A. Mozid Sk, Advocates for the Respondent.

Date of Hearing :- 14-03-14.
Date of Judgement :- 28.03.14.

                 J U D G M E N T

1. This is an application U/s.397 Cr.P.C. filed by the petitioner 

against the ex parte judgment & order dated 9.9.13 passed by the Ld. 

Judicial  Magistrate,Ist.Class, Dhubri  in Misc.  Case No.189/13 whereby 

the  petitioner is directed pay the maintenance allowance @ Rs.1,200/- per 

month to respondent-wife and Rs.700/- per month to their minor son from 

the date of filing the maintenance petition.The petitioner was also directed 

to  pay  Rs.1,000/-  as  cost  towards  the  proceeding  of the  case.  The 

petitioner has challenged the impugned ex parte judgment & order of the 

trial court on the ground that the Ld. Trial court passed the ex parte order 

without affording the petitioner to adduce evidence.

2.          In the revision petition, the petitioner has submitted that Misc. 

Case before the trial court was posted on 15.6.13 for S.R. and W.S. The 

service report in the notice so sent to the petitioner has revealed that the 

notice in connection with the Misc. Case has not been served upon the 

petition, in as much as, the notice was received by one Sapial Hoque, the 

elder brother of the petitioner who in fact lives separately in a separate 

place. Therefore, the petitioner has submitted that the Ld. Trial court ought 

to have held that the notice sent to the petitioner has not been served 

properly. Further, it was also submitted that in fact the petitioner has no 

knowledge regarding the Misc. Case U/s.125 Cr.P.C. pending against him. 

Therefore, the petitioner has filed the petition for setting aside the ex parte 

judgment & order.
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3.        I have heard the Ld. Counsel for the petitioner and the respondent. 

The LCR has been received and thoroughly perused. It is seen from the 

records of the case that the notice to the petitioner (respondent in the Misc. 

Case No.189/13)  by court  process.  The said  notice  was  returned  after 

service with the signature of one Sapial Hoque who is stated to be the 

elder brother of the petitioner. The Process Server vide its report made a 

note on the duplicate copy of the notice that he went to the house of the 

petitioner  as  per  his  address.  Since  he  could  not  find  the  addressee, 

therefore, he (process Server) served the notice to his elder brother who 

had agreed to receive the notice.

4.            The Ld. Trial court vide its order dated 15.6.13 passed the order 

that  the notice  to the petitioner(respondent  in  Misc.Case)  has returned 

after service and, therefore, he proceeded the case against the petitioner 

(respondent in the Misc. Case) ex parte. Accordingly, after proceeding the 

case as ex  parte,  the Ld.  Trial  court  examined the P.W.1 in-chief  (the 

present  respondent)  and,  thereafter,  passed  the  impugned  ex  parte 

judgment.

5.           Now it is to be determined whether the said Sapial Hoque who 

has been served with the notice is residing with the instant petitioner or 

not ?

6.          Sec. 64 of the Code of Criminal Procedure lays down that “ Where 

the person summoned cannot, by the exercise of due diligence, be found, 

the summons may be served by leaving one of the duplicates for him with 

some adult male member of his family residing with him, and the person 

with whom the summons is so left  shall,  if so required by the serving 

officer, sign a receipt therefor on the back of the other duplicate.”

              Again, Sec.65 of the Code of the Criminal Procedure lays down 

the procedure when service cannot be effected as per Sec.64 Cr.P.C. It says 

if service cannot by the exercise of due diligence be effected as provided 

in Sec. 62, Sec.63 or  Sec.64, the serving officer shall affix one of the 

duplicates  of  the  summons to  some conspicuous  part  of  the  house or 

homestead  in  which  the  person  summoned  ordinarily  resides,  and 

thereupon the court, after making such inquiries as it thinks fit, may either 

declare that the summons has been duly served or order fresh service in 
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such manner as it considers proper.

7.        In the  service report, the serving officer did not make any comment 

in his note whether elder brother Sopial Hoque is residing with the instant 

petitioner (addressee of the summon). It is crystal clear that the serving 

officer did not make such a comment in his note of notice. Therefore, it 

cannot be said that the elder brother of the petitioner is residing with him 

though the serving officer has obtained the signature of the elder brother 

of the petitioner. The possibility of not furnishing the information of notice 

of court by the Sapial Hoque cannot be denied. However, the Ld. Trial 

court has taken the view that the service to the petitioner is complete. 

Further, it has been observed that the Ld. Trial court has only examined in- 

chief the wife of the petitioner (PW-1) and, thereafter, passed the ex parte 

judgment. In the absence of cross-examination, the income of the husband 

cannot be stated to be proved.

8.       Under such circumstances, the instant revision petition is allowed by 

remanding back the same to the Ld. Court below with a direction to afford 

opportunity to  appear the petitioner before the court and to cross-examine 

the PW-1 and also to adduce evidence on his behalf. Thereafter, the Ld. 

Court  of  Judicial  Magistrate,Ist.  Class,  Dhubri  may pass  its  judgment 

accordingly afresh.

           With this direction, the revision petition is disposed off.

           Send back the LCR with a copy of this judgment.
 

      Given under my Hand & Seal  of  this  court  on this  28th day of 
March,2014 at Dhubri.

                   Addl. Sessions Judge
                   Dhubri


