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                              IN THE COURT OF JUDICIAL MAGISTRATE FIRST CLASS 

                                                               DHUBURI 

  

 

                                                                                   MISC CASE NO.223/08        

                                                                                       ANAMIKA BISWAS         

                                                                                                                   PETITIONER                       

                                                                                                      V.     

                                                                                           MOLOY BISWAS     

                                                                                                                        OPP. PARTY 

                                                                                              [ U/S 125 CRPC]     

 

PRESENT: N.J.SARMA,AJS 

                 JMFC,DHUBURI    

 

APPEARANCE: 

                                               FOR THE PETITIONER:MR.J.TALUKDAR,ADV 

                                               FOR THE OPP. PARTY :MR.U.K.DUTTA,ADV 

DATES:      

                                               FOR EVIDENCE:9/4/12,26/8/2013,1/11/2013 

                                                                            11/2/14,12/2/14     

                                               FOR HEARING:  6/3/14 

                                               FOR JUDGMENT: 19/3/2014                 

 

                                            JUDGMENT                   

1This is a petition filed by the  petitioner Anamika Biswas u/s 125 claiming 

maintainace from the op Moloy Biswas. 
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2.The case of the petitioner shorn off unnecessary details is that :the petitioner 

had love affair with the op since their childhood.On 8/1/2008 the op took the 

petitioner to his house with an assurance to marry her.The petitioner was 

accepted by the op and his family members and she has been treated as his 

wife.On 23/4/08 the guardians of the petitioner and the op performed their 

marriage in Alokgari Dham according to Hindu rites and religion.Since,then the 

petitioner has been having conjugal life peacefully with the op.On 7/5/2008 the 

op demanded the petitioner to bring Rs 30,000/ and physically tortured her .He 

even tried to kill the petitioner by pouring kerosene on her .The petitioner 

somehow saved her life and had to take shelter in her parents house.On 10/5/08 

the  petitioner has filed a FIR in the Golakganj p.s and a case registered as Gkj p.s 

case no.196/2008. The petitioner doesnot have any source of income and the op 

is aperson having reasonable business and landed properties.His monthly income 

is Rs 10000/.So the petitioner has prayed for monthly maintainance of Rs 3000/ 

from the op. 

2.In pursuant to filing of the petition notice was issued to the op and at first he 

failed to contest the case .My ld.predecessor  vide exparty order dated 4/11/08 

allowed mainatainance of Rs 500/ p.m to the petitioner .The op preferred a 

revision against the said order and the same was disposed of by the Hon’ble 

Session Judge vide order dated 30/6/2010 allowing interim maintainance of Rs 

500/ p.m to the petitioner. 

3.The op filed his w.s and contention of his ws shorn off unnecessary details is 

that:the case of the petitioner is not maintainable as the same is false and 

concocted and manufactured.The op never married the petitioner and hence 

having conjugal life with her doesnot arise.The op has been staying in Guwahati 

since 2008 for his study and he is dependant on his parents for his survival.The 

petitioner doesnot have any document for their marriage and hence he has filed a  

T.S(D) NO.23/08 against the petitioner and the said case is fixed for argument on 

1/3/2012.The father of the op filed a case in Golakganj p.s u/s 384/365/34 IPC  on  

23/4/08  and the same was registered as Golakganj p.s case no. 195/08.The 

petitioner to save her skin filed a Golakganj p.s case no.196/08 against the op u/s 

498-A IPC.As there was no marriage took place between the petitioner and the op 

the instant petition u/s 125 CRPC is not maintainable and liable to be rejected. 

4.In the instant case the petitioner has examined as many as 4 witnesses including 

herself and the op has examined as many as 5 witnesses including himself .The 

petitioner has exhibited 3 documents.I have heard the ld.counsels of both the 

parties at length and perused the evidences available on record carefully. 

5.POINT FOR DETERMIANTION: 

Whether the petitioner Anamika Biswas is entitled to get maintainance from the 

op Moloy Biswas u/s 125 CRPC? 
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6.DISCUSSION,DECISION AND REASONS FOR DECISION: 

Let us peruse the evidences available on record carefully to determine the point 

at hand. 

(i)Pw1,Anamika Biswas in her examination in chief has stated that she has filed 

the instant case against the op Moloy Biswas her husband.She was married to 

Moloy on 23/4/08 and had conjugal life for 4 months.They donot have any 

children.Moloy demanded Rs30,000/ from her from the second day of their 

marriage for his study of Engineering.On her failure to meet the demand his 

family members  started to torture her.Moloy also started to torture on her .He 

once tried to pour kerosene on her to set her abalze.She somehow saved herself 

and took shelter in her parents house.They tried to settel the dispute by village 

meeting.The op doesn’t abide by the said meeting and she had to file  a 498-A IPC 

against the op and in that case the op was convicted.The op has filed a divorce 

case against her T.S(D)23/08.She doesnot have any income.The op has monthly 

income of Rs10,000/ when she filed the case.At present the op has been doing 

work after completion of Engineering degree  and also has landed properties.His 

monthly income is Rs40,000/ to Rs50,000/.As the income of the op has increased 

she has prayed for monthly maintainance of Rs 15,000/ since the date of filing of 

the petition 19/5/08 instead of earlier Rs 3000/.She has given exparte witness 

earlier in the instant case.On her cross examination she has admitted that she has 

not filed any enhancement petition for her claim of Rs15,000/.Moloy’s father has 

filed a case regarding the incident of  23/5/08 alleging that he was kidnapped.She 

has denied the suggestion that she is also an accused in the said case.Her 

father,elder brother,Mintu,Bhatta rai etc are accused in that case.The said case is 

pending in the court of Addl.CJM.Moloy has filed a case regarding validity of their 

marriage and the said case is pending at the stage of argument.Moloy and his 

family members donot accept their marriage.Moloy doesnot have any land in his 

name.He has two brothers and they are studying at present .His sister is already 

married off.They were married in the temple and she has furnished papers 

regarding the said marriage.She has denied all the suggestions put to her. 

(ii)Pw2,Sanjit Kr. Biswas in his examination in chief has stated that he knows the 

petitioner and the op.Petitioner Anamika Biswas and the op Moloy Biswas had 

love affair.The petitioner eloped with the op on 8/3/2008 on his assurance to 

marry her.Then a village chalish took place and the father and the uncle of  the op 

Dubal Biswas and Subal Biswas gave assurance that they would take the 

petitioner after marriage.Accordingly lot of people went to the Alakjari 

Mahamaya Dham alongwith the petitioner and the op and they were married 

there according to Hindu rites and customs.After marriage the op took the 

petitioner to his house.He heard that after 6-7 days conjugal life the petitioner 

was demanded Rs 30000/ and gold ornaments by the op and on her failure she 

was assaulted and thrown away.Then the petitioner returned and filed the case 

and the same is pending .The petitioner doesnot have any income.Moloy has 
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been working as Engineer in Gauripur and his monthly income is Rs50,000/.On his 

cross examination he has admitted that the petitioner is his sister.He doesnot 

know about the department in which Moloy works .He has not furnished any 

document regarding his claim that the salary of the op is Rs50,000/ per month.He 

has admitted that he has not married till date and he doesnot know what is 

“Saptapadi”.He doesnot know about the date of birth of the petitioner and also 

doesnot know how old was his sister at the time of marriage.He has not furnished 

any love letter exchanged between the petitioner and the op at the time of 

marriage.He has admitted that he doesnot know about the school and education 

of his sister.He has also shown ignorance regarding presence of barber in the 

marriage of the petitioner and the op.He has denied all the suggestions put to 

him. 

(iii)Pw3,Jagadhar Chakraborty in his examination in chief has stated that on 

23/4/2008  in his presence as priest the marriage between Anamika Biswas and 

Moloy Biswas took place accoding Hindu Sanatan religion observing the custom of 

Jajur Veda.Their marriage took place according to religious custom.In the said 

temple marriage have been taking place for last 50-60 years.In the said marriage 

the people from both the sides were present.Ext1 is the photograph of saptapadi 

marriage between the petitioner and the op and the same was put under 

objection by the op.On his cross examination he has admitted that in Ext 1 the 

bridegroom is not wearing traditional “dhuti and Panjabi” and the bride is also not 

wearing  the traditional red colour sari.He has admitted that in their temple there 

is no provison of putting a banana tree and offering sacrifice there and the bride 

and bride groom going round the said  auspicious place for 7 times.He has 

admitted that Moloy’s parents were not present in the temple and there was no 

kanyadan in the said marriage.The documents of the marriage will be furnished 

by the secretary.He has denied all the suggestion put to him. 

(iv)Pw4,Narayan Ch. Prodhani in his examination in chief has stated that in the 

year 2008 the secretary of Mahamaya Patikardham temple was late Bhabani 

Ch.Roy.He expired on 9/10/10 and after his death he has been working as 

secretary of the said temple since 16/10/2010.He has admitted of bringing the 

temple’s marriage receipt and register book.Ext2 is the receipt of marriage of 

Anamika Biswas and Moloy Biswas .Ext2(1) is the signature of late Bhabani Charan 

Rai known by him.  He has furnished p.i.o of Ext 2 in the Court.He has stated that 

they use to maintain the register of the marriages solemonised in the temple.Ext3 

is the page no. 6 and in serial no.13 bridegroom Moloy Biswas and bride Anamika 

Biswas names and signatures were present.He has submitted p.i.o of Ext3 in the 

Court.In the said temple marriage as per Hindu religion have been taking place 

since last 50-60 years.On his cross examination he has admitted that Ext3 is the 

receipt of the marriage not the certificate.They hava Government order to 

organize marriage but he has not brought the same with him.In Ext2 there is no 

counter sign.There is no similiarity between the serial nos. of Ext2 and Ext3.He 

has admitted that he doesnot know who and how the Ext2 and Ext3 were made. 
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(v)Dw1, Moloy Biswas in his examination in chief has stated that he is the op of 

the instant case and he knows the petitioner Anamika Biswas.He has not married 

the petitioner as alleged and hence he hasnot have any conjugal life with the 

petitioner.He doesnot have any income and is a student of B.E last semester 

Hatigaon A.I.T.As he has not married the petitioner the question of giving her 

maintainance doesnot arise.He has admitted that the petitioner has filed a 498-A 

IPC case against him to save themselves from the kidnap case filed by his father 

.He has admitted that he has been convicted by the Addl. CJM,Dhubri in the said 

498-A IPC case and sentenced to imprisonment for two years.On his preferring an 

appeal against the said Judgment in the Hon’ble Session Judge his imprisonment 

was reduced to one year.He has preferred an appeal against the said Judgment in 

the Hon’ble High Court but unaware of the outcome there.At present he is 

unemployed .He worked under Gauripur Municipalty two years ago for 

experience. He has denied all the suggestions put to him. 

(ii)Dw2,Alakesh Biswas in his examination in chief has stated that he knows 

Anamika Biswas and Moloy Biswas.Moloy is his uncle’s son.He has not heard or 

seen about the marriage of Anamika and Moloy and has not seen their conjugal 

life.His house and that of Moloy are situated on the opposite side of the road.He 

always goes to Moloy’s house and at present he is a student and unemployed.On 

his cross examination he has admitted that he deals in fish business and also 

related to politics.Moloy’s father works in Agricultural department .He doesnot 

know whether Moloy has given any maintainance and where a case u/s 498-A IPC 

was filed against him or not.He has denied all the suggestions put to him. 

(iii)Dw3,Prohlad Biswas in his examination in chief  has stated that he knows 

Anamika and Moloy.Anamika is his distant relative from his wife’s side.He 

doesnot know anything regarding marriage of Anamika and Moloy.His house and 

that of Moloy are situated on the opposite sides of the highway.Moloy is 

unemployed and he roams about in motor cycle.On his cross examination he has 

admitted that marriage according to Sanatan religion can take place in  house or 

temple.He doesnot know about the marriage of Anamika and Moloy.He deals in 

fish business.He canot observe op’s house 24 hours a day.He is related to op as 

his uncle.He has admitted that  the op has RCC house,dogs etc.Op’s father is an 

employee.He has denied all the suggestions put to him. 

(iv)Dw4,Dubal Ch. Biswas in his examination in chief has stated that he knows the 

petitioner Anamika Biswas and the op Moloy Biswas,his son.Moloy has not 

married Anamika.His son Moloy was abducted in the month of April,2008 and the 

case no. is GKJ195/08.His son was abducted by brother of Anamika Sanjib 

Biswas,Krishna Biswas etc.On his cross examination he has admitted that in the 

FIR of case no.GKJ 195/08 he had written that Moloy was abducted and forcefully 

married to Anamika.He has not accepted the marriage.His son Moloy is an 

Engineer and worked Gauripur under master roll.He doesnot have any land at 
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present.He is not aware of the fact that Moloy has married Prabha Sarkar.He has 

denied all the suggestions put to him. 

(v)Dw5,Nikhil Biswas in his examination in chief has stated that he knows 

Anamika and Moloy.Moloy’s house is at a distance of 2-3 houses from his house 

and Anamika’s house is situated just opposite the road.He has not heard about 

the marriage of Anamika and Moloy.He sometimes go to Moloy’s house but he 

has never seen Anamika there.Moloy doesnot have any income.On his cross 

examination he has admitted that he works as labourer in Guwahati.He has not 

seen or heard about the marriage of Moloy and Anamika.Moloy has been 

studying Engineering.He has denied all the suggestions put to him. 

7.On careful perusal of the pleadings of the parties ,exhibited documents and 

testimonies of the witnesses it can be ascertained that the petitioner and the op 

had relationships.The dw4,father of the op in his cross examination himself has 

admitted that he has not accepted the marriage of the petitioner and the op ,so 

on the basis of testimonies of pws and exhibited documents it is ascertained that 

the marriage of the petitioner and the op has taken place .The op is a well 

educated person having good health.On the other hand the petitioner is 

unemployed and has been dependant on her  parents for survival.Prior to 

deciding the point at hand let us have a cursory reading of the sec 125 CRPC: 

  (1) If any person having sufficient means neglects or refuses 

to maintain.- 

(a) his wife, unable to maintain herself, or 

(b) his legitimate or illegitimate minor child, whether 

married or not, unable to maintain itself, or 

(c) his legitimate or illegitimate child (not being a 

married daughter) who has attained majority, where 

such child is, by reason of any physical or mental 

abnormality or injury unable to maintain itself, or 

(d) his father or mother, unable to maintain himself or 

herself, a Magistrate of the first class may, upon proof of 

such neglect or refusal, order such person to make a 

monthly allowance for the maintenance of his wife or 

such child, father or mother, at such monthly rate 1 

[***] as such magistrate thinks fit, and to pay the same 
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to such person as the Magistrate may from time to time 

direct: 

Provided that the Magistrate may order the father 

of a minor female child referred to in clause (b) to 

make such allowance, until she attains her 

majority, if the Magistrate is satisfied that the 

husband of such minor female child, if married, is 

not possessed of sufficient means. 

2 [Provided further that the Magistrate may, during 

the pendency of the proceeding regarding monthly 

allowance for the maintenance under this sub-

section, order such person to make a monthly 

allowance for the interim maintenance of his wife 

or such child, father or mother, and the expenses 

of such proceeding which the Magistrate considers 

reasonable, and to pay the same to such person as 

the Magistrate may from time to time direct: 

Provided also that an application for the monthly 

allowance for the interim maintenance and 

expenses of proceeding under the second proviso 

shall, as far as possible, be disposed of within sixty 

days from the date of the service of notice of the 

application to such person.";] 

Explanation.-For the purposes of this Chapter.- 

(a) "minor" means a person who, under the 

provisions of the Indian Majority Act, 1875 (9 of 

1875) is deemed not to have attained his majority; 

(b) "wife" includes a woman who has been 

divorced by, or has obtained a divorce from, her 

husband and has not remarried. 
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3 ["(2) Any such allowance for the maintenance or interim 

maintenance and expenses of proceeding shall be payable 

from the date of the order, or, if so ordered, from the date 

of the application for maintenance or interim maintenance 

and expenses of proceeding, as the case may be.";] 

(3) If any person so ordered fails without sufficient cause to 

comply with the order, any such Magistrate may, for every 

breach of the order, issue a warrant for levying the amount 

due in the manner provided for levying fines, and may 

sentence such person, for the whole, or any port of each 

month's allowance 4 [allowance for the maintenance or the 

interim maintenance and expenses of proceeding , as the case 

may be] remaining unpaid after the execution of the warrant, 

to imprisonment for a term which may extend to one month or 

until payment if sooner made: 

Provided that no warrant shall be issued for the 

recovery of any amount due under this section unless 

application be made to the Court to levy such amount 

within a period of one year from the date on which it 

became due: 

Provided further that if such person offers to maintain 

his wife on condition of her living with him, and she 

refuses to live with him, such Magistrate may consider 

any grounds of refusal stated by her, and may make an 

order under this section notwithstanding such offer, if he 

is satisfied that there is just ground for so doing. 

Explanation.-If a husband has contracted marriage with 

another woman or keeps a mistress, it shall be 

considered to be just ground for his wife's refusal to live 

with him. 

(4) No wife shall be entitled to receive an 4 [allowance for the 

maintenance or the interim maintenance and expenses of 
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proceeding , as the case may be] from her husband under 

this section if she is living in adultery, or if, without any 

sufficient reason, she refuses to live with her, husband, or if 

they are living separately by mutual consent. 

(5) On proof that any wife in whose favour an order has 

been made under this section is living in adultery, or that 

without sufficient reason she refuses to live with her husband, 

or that they are living separately by mutual consent, the 

Magistrate shall cancel the order. 

 

8.On bare perusal of sec 125 CRPC it is evident that the  object of the 

maintainance proceeding is not to punish a person for his past neglect,but to 

prevent vagrancy by compelling those who can provide support to those who are 

unable to support themselves but a moral claim to support.Sec 125 Crpc is a 

measure of social justice and specially enacted to protect woman and 

children.The object of sec 125 Crpc is to prevent vagrancy and destitution .This is 

a beneficial legislation.The ld.counsel for the petitioner has  relied on (2008) 1 

Supreme Court cases (cri)356 to buttress the claim of the petitoener for her 

entitlement of maintainance from the op.In view of above discussion I am of 

considered opinion that the petitioner is entitled to get maintainace u/s 125 CRPC 

for herself   from the o.p Moloy Biswas.It is evident from the perusal of the case 

record that the op has been  paying some amount as interim maintainance to the 

petitioner for her survival ,hence I am considered opinion that she is entitled to 

get maintainance from the date of this order.However,it is pertinent to mention 

here that the op has failed to pay total interim maintainace before delivery of the 

Judgment.The outstanding amount is morethan Rs 10000/. Hence, for the ends of 

justice and long pendency of case I am considered opinion the unpaid amount is 

to be adjusts as costs u/s 128 CRPC. 

9.                                                                    Order 

In the result the prayer of the petitioner is allowed.Considering the standard of 

living of the parties concerned and the cost of living,I find that justice would be 

meted out if the petitioner Anamika  Biswas is alllowed maintainance of Rs 3000/ 

per month for herself  from the op Moloy Biswas.The opp. party is hereby 

directed to pay the petitioner monthly allowance of Rs3000/ from the date of this 

order. 

10.The petitioner is also entitled to get Rs 20000/ as costs from the o.p u/s 126(3) 

CRPC as the op has not paid total interim maintainace and  more that Rs 10000/ 

remain outstanding. 
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11.The petition is disposed of on contest with cost. 

12.Pronounced by me in this open Court . 

13.Furnish a copy of this order /Judgment to the petitioner u/s 128 CRPC. 

14.Under the hand and seal of this Court on this 19h day of March,2014. 

 

                                                                                           (NAYAN JYOTI SARMA) 

  

 


