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                              IN THE COURT OF JUDICIAL MAGISTRATE FIRST CLASS 

                                                               DHUBURI 

  

                                                                                   MISC CASE NO.70/13        

                                                                                       JHUNU SARKAR KUNDU         

                                                                                                                   PETITIONER                       

                                                                                                      V.     

                                                                                          BIKASH KUNDU      

                                                                                                                        OPP. PARTY 

                                                                                              [ U/S 125 CRPC]     

 

PRESENT: N.J.SARMA,AJS 

                 JMFC,DHUBURI    

 

APPEARANCE: 

                                               FOR THE PETITIONER:MR.N.I.CHOUDDHURY,ADV 

                                               FOR THE OPP. PARTY :MR.A.L.BAIRAGI,ADV 

DATES:      

                                               FOR EVIDENCE:17/8/2013,5/10/13,11/2/14 

                                               FOR HEARING:  25/2/14 

                                               FOR JUDGMENT: 10/3/2014                 

 

 

                                                                        JUDGMENT 

1.This is a petiotion filed by the petitioner Jhunu Sarkar Kundu claiming 

maintainance from  the op  Bikash Kundu u/s 125 CRPC for herself and her 

daughter . 

2.The contention of the petitioner shorn off unnecessary details is that:the 

petitioner was married to the op on 14/12/2003 as per Hindu rites and 



2 

 

religion.After marriage the petitioner and the op resided in Barpeta Road and 

Gauripur and out of the wedlock a daughter in the name of Bristi Kundu was born 

who is 8 years old at present.After marriage the op inflicted torture on the 

petitioner and threw her out of the matrimonial house alongwith her minor 

daughter.The petitioner having no other alternative had to take shelter in her 

paternal house and filed a Misc case 235/07 against the op claiming maintainance 

for herself and her daughter.The said dispute was reconciled on intervention of 

the guardian of both the parties and the petitioner went to the house of the op to 

resume her conjugal life.It is a matter of regret that the op after sometimes again 

tortured the petitioner and asked her to bring dowry from her parental 

house.Having no other alternative the petitioner had to come back and to pass 

her days in immense hardship as her daughter has also been studying in class 

(ii)Of Happy Convet High School.The petitioner and her family members tried to 

persuade the op to resume conjugal lfe but the op took an adamnt stand  and did 

not reconcile.The petitioner doesnot have any source of income and the the op is 

an Asst. Teacher of Sanjani Kanta High School .His salary is Rs25,000/ per 

month.He also earns Rs 25,000/ from private tuition and Rs10,000/ from other 

sources.His overall monthly income is Rs60,000/.The op has been providing 

Rs7500/ p.m since last month but she is unable to meet her ends with the said 

amount.Inspite of her repeated requests the op declined to enhance the 

maintainance provided to her.Hence,she has prayed for monthly maintainance of 

Rs 12,000/ for herself and Rs 5000/ for her minor daughter. 

 3.In pursuant to issuance of the notice to the op he appeared and contested the 

case by filing the w.s.The contention of the op in his w.s shron off unnecessary 

details is that:the petition of the petitioner is not maintainable in the facts and 

circumstances of the case.The op has admitted his marriage with the petitioner 

and birth of a daughter out of the wedlock.He has denied the allegations of the 

petitioner that he tortured her by demanding money and forced her to leave the 

matrimonial house of the op.Infact the petitioner is not willing to live with the old 

parents of the op who are 78 years and 73 years old.On 3/2/2012 the petitioner 

seizing the opportunity of absence of the op fled from the matrimonial house 

with the minor child and also took  with her all the ornaments and belongings.The 

op  requested the petitioner to come back to his house but that was of no 

avail.The petitioner is  a graduate and she earns Rs 6000/ per month by giving 

tuition.The op is a poor school teacher and his monthly salary is meager 

Rs20,000/. The op has been providing monthly maintainance to the petitioner but 

denied that he has been giving Rs7500/ p.m as stated by the petitioner because 

he doesnot have the capacity.In the facts and circumstances aforementioned the 

petitioner is not entitle to get any maintainance as prayed for and hence her 

petition is liable to be rejected. 

4.The petitioner has examined two witnesses including herself.The op has 

examined himself as dw1.I have heard the ld.counsels of both the sides at length 

and perused the evidences available on record carefully. 
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5.POINT FOR DETERMINATION: 

Whether the petitioner is entitled to get maintainance for herself and her children 

from the op u/s 125 CRPC?  

6.DISCUSSION,DECISION AND REASONS FOR DECISION: 

Now,let us appreciate the evidences available on record to decide the point at 

hand. 

(i)Pw1,Jhunu Sarkar Kundu in her examination in chief has stated that she is the 

petitioner and the op is her husband.They were married on 14
th

  December,2013. 

They began their conjugal life in the Barpeta road.They had happy conjugal life  

for 3-4 months and after that the op started physical and mental torture on 

her.The op demanded money from her.The op sold her gold.She returned to her 

paternal house and filed a case against the op and the said case was 

compromised .She was taken to matrimonial house by her husband.They had 

daughter out of the wedlock and her age is 8 years at present.The op again 

tortured her and sent back her to parental house after torturing her.She went to 

her husband’s house to resume conjugal life but the op refused to allow her to 

stay with him.Since,then she and her daughter have been staying in her father’s 

house.The op used to send money in some occasion.She doesnot have any 

income ,her daughter has been studying in Happy convent school in class(iii).Her 

daughter had a brain stroke on 31/5/2013 and was admitted in GNRC.The op is a 

High School teacher and his salary is Rs25,000/ p.m .He also gives tuition and his 

monthly income from all the sources is Rs60,000/.She has prayed for 

maintainance of Rs12,000/ p.m for herself and Rs5000/ p.m for her daughter.Ext1 

is the medical discharge slip of her daughter Bristi Kundu.On her cross 

examination she has admitted that  she is B.A pass.She has filed this case on 

21/2/13.The op has been sending money to her by post .She has not mentioned 

that the op hasnot paid any money since February.She has not mentioned in the 

Court that she hasnot been paid any maintainance since,February,2013.She has 

admitted that the op sometimes pay maintainance Rs3000,Rs4000,Rs 5000/ at 

most Rs7500/ was paid by him.She doesnot remember when the op tortured her 

demanding money and the case filed by her against the op.She has not furnished 

any documents regarding the withdrawal of the case filed by her.She was 

tortured by the op in Khaiarabari but she has not lodged any FIR there.She 

doesnot know the students tutored by the op.She has admitted that she has not 

call for the salary certicate of the op .She has also not furnished any document 

regarding that op’s per month income is Rs60,000/.The op has not served any 

notice on her to resume conjugal life.She has not furnished any document 

regarding her claim that her daughter has been studying in Happy Convent 

school.The op has not paid any money for the treatment of her daughter but he 

has returned Rs 60000/ to her father which he had taken as loan.She has not 

furnished any document regarding her claim that the op has taken loan of 

Rs90000/ from her father.She has admitted that the op has his old parents but 
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they stay with his elder brother.She has admitted that she is ready to go back 

with the op if he so whishes. 

(ii) Pw2,Amaresh Sarkar in his examination in chief has stated that the petitioner 

Jhunu Sarkar Kundu is his daughter and the op Bikash Kundu is his son in law.They 

were married in the year 2003 and had conjugal life for 10 years.They had a 

daughter Bristi Kundu,she is 8 years old.At present his daughter and 

granddaughter have been staying with him.After one year of marriage op inflicted 

physical and mental torture on the  petitioner demanding money and she came 

back to his house.Then the op came with his friends and took her back.Again after 

3-4 years the petitioner returned to  his house as the torture of the op became 

unbearable.Then they filed a case against the op u/s 498-A IPC.He was arrested in 

the said case.The matter was again compromised and they resumed their 

conjugal life.Again the petitioner came back to his house due to unbearable 

torture of the op and has been living in his house since then.He tried to persuade 

the op to resume the conjugal life but of no avail.His granddaughter Bristi has 

been studying in Happy Convent school and her monthly school expenditure is 

Rs3000/ to Rs4000/.The op is a school teacher and he gives tuition and his 

monthly income is Rs60000/.On his cross examination he has admiited that the 

op has not done second marriage till date.He has not furnished the income 

certificate of the op .The op has been paying maintainance to his daughter and 

the petitioner has filed the instant case for mainatainance.He has lodged the 498-

A IPC case against the op in Gauripur p.s.The op was in judicial custody in the said 

case for 10-12 days.The op has not been suspended due to his remand to  the 

judicial custody.He has not furnished any document regarding his claim that his 

granddaughter has been studying in Happy Convent school.He has admitted that 

his daughter gave tuition at Barpeta.He has denied all the suggestion put to him. 

(iii)Dw1,Bikash Kundu in his examination in chief has stated that his wife’s name is 

Jhunu Sarkar Kundu and they were married 11 years ago.Their conjugal life was 

broken two years ago.His wife has been staying in her father’s house at 

Gauripur.He has a daughter and she is 9 years old.he has been paying Rs2000/- Rs 

2500/ p.m  to his wife since the year 2011.He can pay that amount .Ext A is his 

salary certificate.His monthly salary is Rs22,421/.He has to pay loan in the Bank 

and after deduction he get Rs 15,000/ p.m.He has to look after his old 

parents,unmarried sister and unemployed brother with the said amount.He has 

admitted that he cannot pay as the demand of the petitioner .There is no 

maintainance case filed against  him except the instant case.A false 498-A IPC case 

was filed against him On his cross examination he has admitted that the ExtA was 

issued year earlier.He has admitted that at present he is drawing Rs24,000/ as 

monthly salary.He has admitted that school fees of his daughter is Rs1000/ and 

she needs another Rs2000/ for expenditure.He doesnot know about the 

expenditure incurred during treatment of his daughter in GNRC hospital.His wife 

needs monthly expenditure of Rs3000/ to Rs3500/.He has 3 brothers .His elder 

brother Bijay Kundu is a professor and his wife is also a professor.His younger 
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brother is unemployed .His elder brother reside separately.His daughter studied 

in St.Mary before coming ot Gauripur.He was in judicial custody in the 498-A IPC 

case.His elder brother was also an accused in the said case.The 498-A IPC case 

was compromised socially in Dhubri.He has not filed any case or issued notice to 

the op to take back his wife and daughter.He has never been to the Gauripur 

house of the petitioner.He doesnot know to whom his wife gives tuition and 

admitted that his wife doesnot have any income apart from that.He has paid 

more than one lakh rupees to the petioner and daughter since their stay in 

Gauripur.He has denied all the suggestions put to him.  

7.On careful perusalof the pleadings of the parties and their testimonies that the 

petitioner was married to the op and out of the wedlock a daughter Bristi Kundu 

was born.At presnt the petitioner and her daughter have been  living  separately 

from the op.The petitioner doesnot have any source of incme.The op is a 

Government teacher and earns reasonable income.The ld.counsel of the op has 

statted that as the op  has been paying maintainance tot the petitioner ,the 

petition filed by the petitioner is not maintainable and liable to be rejected .Let us 

peruse the sec 125 CRPC to decide the point at hand: 

        125.Order for maintenance of wives, children and parents.- 

(1) If any person having sufficient means neglects or refuses to 

maintain- 

 

(a) his wife, unable to maintain herself, or 

 

(b) his legitimate or illegitimate minor child, whether married or 

not, unable to maintain itself, or 

 

(c) his legitimate or illegitimate child (not being a married 

daughter) who has attained majority, where such child is by 

reason of any physical or mental abnormality or injury unable to 

maintain itself, or 

 

(d) his father or mother, unable to maintain himself or herself, 

 

a Magistrate of the first class may, upon proof of such neglect or 

refusal, order such person to make a monthly allowance for the 

maintenance of his wife or such child, father or mother, at such 

monthly rate not exceeding five hundred rupees in the whole, as 

such Magistrate thinks fit, and to pay the same to such person as 

the Magistrate may from time to time direct: 

 

Provided that the Magistrate may order the father of a minor 

female child referred to in clause (b) to make such allowance, 

until she attains her majority, if the Magistrate is satisfied that 
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the husband of such minor female child, if married, is not 

possessed of sufficient means. 

 

Explanation.- For the purposes of this Chapter, - 

 

(a) minor means a person who, under the provisions of the Indian 

Majority Act, 1875( 9 of 1875) is deemed not to have attained his 

majority;  

 

(b) wife includes a woman who has been divorced by, or has 

obtained a divorce from, her husband and has not remarried. 

 

(2) Such allowance shall be payable from the date of the order, 

or, if so ordered, from the date of the application for 

maintenance. 

 

(3) If any person so ordered fails without sufficient cause to 

comply with the order, any such Magistrate may, for every breach 

of the order, issue a warrant for levying the amount due in the 

manner provided for levying fines, and may sentence such 

person, for the whole or any part of each month$s allowance 

remaining unpaid after the execution of the warrant, to 

imprisonment for a term which may extend to one month or until 

payment if sooner made: 

 

Provided that no warrant shall be issued for the recovery of any 

amount due under this section unless application be made to the 

Court to levy such amount within a period of one year from the 

date on which it became due: 

 

Provided further that if such person offers to maintain his wife on 

condition of her living with him, and she refuses to live with him, 

such Magistrate may consider any grounds of refusal stated by 

her, and may make an order under this section notwithstanding 

such offer, if he is satisfied that there is a just ground for so 

doing. 

 

Explanation.- If a husband has contracted marriage with another 

woman or keeps a mistress, it shall be considered to be just 

ground for his wife$s refusal to live with him. 

 

(4) No wife shall be entitled to receive an allowance from her 

husband under this section if she is living in adultery, or if, 

without any sufficient reason, she refuses to live with her 
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husband, or if they are living separately by mutual consent. 

 

(5) On proof that any wife in whose favour an order has been 

made under this section is living in adultery, or that without 

sufficient reason she refuses to live with her husband, or that 

they are living separately by mutual consent, the Magistrate shall 

cancel the order. 

8.In the instant case the op himself has admitted that the maintainace paid by 

him is not fixed and he used to pay the maintainance according to his capacity.As 

the op is a Govt employee and has regular income his contention of non 

maintainability of the petition doesnot arise. The object of the maintainance 

proceeding is not to punish a person for his past neglect,but to prevent vagrancy 

by compelling those who can provide support to those who are unable to support 

themselves but a moral claim to support.Sec 125 Crpc is a measure of social 

justice and specially enacted to protect woman and children.The object of sec 125 

Crpc is to prevent vagrancy and destitution .This is a beneficial legislation.In view 

of above discussion I am of considered opinion that the petitioner is entitled to 

get maintainace u/s 125 CRPC for herself  her minor daughter from the o.p Bikash 

Kundu.It is evident from the pleadings of the parties and the testimonies of the 

witnesses the op has been paying some amount as maintainance to the petitioner 

for her survival ,hence I am considered opinion that she is entitled to get 

maintainance from the date of this order 

9.                                                                    Order 

In the result the prayer of the petitioner is allowed.Considering the standard of 

living of the parties concerned and the cost of living,I find that justice would be 

meted out if the petitioner Jhunu Sarkar Kundu is alllowed maintainance of Rs 

6000/ per month for herself and Rs4000/ p.m for her minor  daughter Bristi 

Kundu .The opp. party is hereby directed to pay the petitioner monthly allowance 

of Rs 10000/ from the date of this order. 

10.The petitioner is also entitled to get Rs 5000/ as costs from the o.p u/s 126(3) 

CRPC. 

11.The petition is disposed of on contest with cost. 

11.Pronounced by me in this open Court . 

12.Furnish a copy of this order /Judgment to the petitioner u/s 128 CRPC. 

13.Under the hand and seal of this Court on this 10h day of March,2014. 

 

                                                                                           (NAYAN JYOTI SARMA) 

  


