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   Assam schedule VII, Form No.132. 
High court form No.(J)2. 

HEADING OF JUDGMENT IN ORIGINAL SUIT.Dhubri 

 
IN THE COURT OF MUNSIFF NO 2, DHUBRI 
. 

Title Suit No.149/2006 
 

Present: B Medhi, 

  Munsiff no 2, Dhubri 

Given under my hand and seal on the 25
th

 of March 2014 in the 

presence of, 

 

1. Md. Abdul baten Sk, Learned advocate for the Plaintiff. 

2. Md. Aminur Rahman Ahmed,Learned Adocate for the Defendant. 

 

Plaintiff.......................... 

1. Musst. Misima Begum 
W/O- Momin Sk 

R/O- ward No—vii 

C.R. Das Road, Dhubri 

P.O& P.S.- Dhubri 

Defendant....................... 

1. Rakibur Rahman  
S/O- Abdur Rahman 

R/O- ward No—vii 

C.R. Das Road, Dhubri 

P.O& P.S.- Dhubri 

    2. Abdur Rahman 

         S/O- late Sabar Ali, 

R/O- ward No—vii 

C.R. Das Road, Dhubri 

P.O& P.S.- Dhubri.  
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3. Sazzad Zahir 

    S/O- Late Wahid Bakta 

    R/O- Niamat Coony(Kumar Para), Guwahati 

4. Pintu Bhuyan 
S/O- Mandir Bhuyan, Ward No-vii 

Dist Dhubri Assam 

 

 

JUDGEMENT 

 

This is a suit for declaration, khas possession, cancellation and 

permanent injunction. 

Brief fact of the case: the plaintiff Musst Missima Khatun has filed 

this suit against the defendants alleging inter Alia that the plaintiff is 

the wife of Momin Sk and purchased a land measuring 8 ½ L 

described in schedule of the plaint vide registered sale deed number 

2506/2003 and 2906/2003 executed by Musst Hosenara Rahman the 

daughter of late Md. Baksi Mahamad from her share obtained by her 

after mutual family partition between the heirs and the plaintiff had 

been possessing the same by constructing a house after purchase and 

running a book binding business. 

The plaintiff allege that defendant number-2 the father of 

defendant number-1, conspiring with the defendant number-3 took a 

power of Atty., and fraudulently executed a sale deed number-

927/2004 with respect to a land measuring  9 Lechas in patta 

number-109 upon which the defendant number three neither had 

possession nor  any right title interest.  In the said alleged sale deed 

the defendant no-2 had allegedly shown but the number- 109 & 268 

but given the boundaries of land comprising in Patta No- 109 and 

daag no-319 &331 which is in possession of the plaintiff.  

 The plaintiffs further allege that the defendant number two 

was residing in a rented house and conspired with some muscleman 

and dispossessed the plaintiff from the suit land forcefully and 

dismantled the houses and illegally took possession of the suitland.  
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Against that the plaintiff had filed a criminal case bearing no-

191/2004 and filed a complaint before the dy. commissioner, Dhubri 

against the defendant. The plaintiff claims that defendant number 

three along with his deceased brother and two sisters were entitled 

to 17 ½ L share in the estate of their father and there have taken their 

share of the about 15L from patta number-268 and have no right in 

the land covered by patta number-109. 

Therefore the plaintiffs have claimed for declaration of right title and 

interest in the suitland, for khas possession for cancellation of sale 

deed number-924/04 and mesne profit of rupees 3,000/-per month. 

After institution of the suit summons were issued to the 

defendants upon which the defendants number 1,2&4 filed their joint 

written statement and the suit against the defendant number-3 

proceeded ex parte. 

The defendants number 1,2&4 in their joint written statement 

has taken some routine Pleas like the suit is not maintainable in law, 

there is no cause of action, the suit is bad for non-joinder of necessary 

parties, barred under the provision of specific relief act, under the 

principles of estoppels, waiver and acquiescence etc. 

The defendants have claimed that boundaries and a description 

of the suitland given in the schedule is not identical that the land 

alleged to be purchased by the plaintiffs.  The defendants admits the 

fact of execution of sale deed number-927/2004 executed by the Atty. 

Of defendant number three in favour of defendant number one.  The 

defendants however claimed that even though in the sale deed 

number -927 the patta the number was shown as -109 and 268, the 

land actually fell in patta number-109 and daag number 319 and 321.  

The defendant denies that by virtue of the sale deed number-927 any 

land belonged to the plaintiff was sold.  The defendant number-3 

further, having admitted that he has one brother and two sisters 

denied that there had only 17 ½ L of land.  The defendant claims that 

the sisters and the mother of defendant number-3 empowered him to 

transfer their part of land by a deed of power of Atty.  Accordingly the 

defendants have prayed for dismissal of the suit with cost. 
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After considering the pleadings of both sides my learned predecessor 

was pleased to frame the following issues. 

1. Whether the suit is maintainable? 

2. Whether the suit is bad for non-joinder of necessary party? 

3. Whether the suit is undervalued? 

4. Whether the sale deed number 927/04 is fraudulent and is not 

binding? 

5. Whether the plaintiff was dispossessed from the suitland by 

defendant number two on 18/04/04? 

6. Whether the plaintiff has right title and interest over the 

suitland? 

7. Whether the plaintiff is entitled to get khas possession of the 

suitland by evicting the defendants? 

8. Whether the plaintiff is entitled to prayer of permanent 

injunction? 

9. To what other reliefs the plaintiff is entitled to? 

The plaintiffs has examined as many as six witnesses and the 

defendants two in support of their respective claims. 

Decision discussions and reasons thereof: 

Issue number one: whether the suit is maintainable? 

The defendants in their written statement has stated that the 

suit is not maintainable. The defendants in the written statement has 

stated that the suit is not maintainable in its present form.  But there 

have failed to adduce any evidence state at any reason as to why the 

suit is not maintainable.  I have perused the pleadings of both sides as 

well as the evidence adduced by them.  I have found nothing to hold 

that suit is not maintainable.  Accordingly I am of the considered 

opinion that the suit is maintainable. 

Therefore this issue is decided in the affirmative in favour of 

the plaintiff. 

Issue number two: whether the suit is bad for non-joinder of 

necessary parties? 
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The plaintiffs in their plaint has stated that the defendant 

number three who is the son of Wahid Bakt has another brother and 

two sisters.  She has alleged that defendant number three has no right 

of a land covered by patta number-109 S they have already 

partitioned the apparent and properties and acquired possession on 

17 ½ L of land each after partition. Hosenara Khatun from whom the 

plaintiff alleged to have purchased the suitland is one of the legal 

heirs of Wahid Bakt.  The plaintiff has purchased the land measuring 

8 ½ L belonging to the share of Hosenara Khatun from her by a 

unregistered sale deed.  The said land belongs to Patta no-109 and 

daag no-319&321.   

The Plaintiff has exhibited exhibit three the certified copy of 

jamabandi showing the other pattadars and land cover under the said 

daag and patta number.  It is seen that the plaintiff has not made the 

other pattadars as parties. 

Considering the fact that the land was initially belong to be 

necessary in interest of defendant number three and Hosenara 

Khatun from warm the plaintiff had purchased the suitland, all the 

legal heirs of Wahid Bakt are the necessary parties in this case.  

Without their presence the suit cannot be properly adjudicated.  

Accordingly this suit is bad for non-joinder of necessary parties. 

Hence this issue is decided in the negative against the plaintiff. 

Issue number three: whether the suit is undervalued? 

 The plaintiff has valued the suitland at rupees 35,000/-.  The 

defendant has alleged that the value of the suit land shall not be less 

than 50,000/-therefore the suit is not properly valued and stamped. 

 Now let me consider the relevant provision regarding the 

valuation of the suit property. 

The suit in which the plaintiff in terms prays for a declaratory 

Decree with consequential relief Prima facie comes within clause iv, 

sub-clause(c) of section seven of court fees Act.  The said provision 

makes the following 



Page 6 of 13 

 

S7(iv)(c)- for a declaratory decree and consequential relief;-to 

obtain a declaratory decree or order, where consequential relief is 

prayed, according to the amount at which the relief sought is valued in 

the plaint or memorandum of appeal. In all such suits the plaintiff shall 

state the amount at which he values the relief sought.  

 This provision gives the plaintiff and unfettered option to value 

the suit for the purpose of court fees and it is not open court should is 

to such variation except in cases where the same may be found to be 

arbitrary in nature.  In the present case the plaintiff has prayed for 

declaration Khas Possession and permanent injunction as the 

consequential relief and for that he has put the valuation to be rupees 

35,0000/-.  I find feel no irregularity in the said valuation.  The 

defendant side also has failed to prove as to how the suit shall be 

dismissed on the ground of undervaluation.  Accordingly I hold that 

the suit is properly valued.  

Accordingly this issue is decided in the positive in favour of the 

plaintiff. 

Issue number four: Whether the sale deed number 927/04 is 

fraudulent and is not binding? 

The learned counsel from there plaintiff side has alleged that 

defendant number three and sold out the suitland to defendant 

number one vide registered sale deed number-924/04 without 

having any right title and interest over the same.  The plaintiff has 

alleged that in the said sale deed the defendant no-2 has shown the 

land to be covered under patta no-109& 268 but has given the 

boundaries of land comprising Patta no-109 and daag no-319 & 331 

which belongs to the plaintiff having possession thereof.  Rather the 

plaintiff on the strength of the sale deed number 2506/2003  and 

2507/2003 has acquired title on the suitland .Accordingly the same is 

liable to declared fraudulent and illegal and hence not binding upon 

them. 

The learned counsel from there defendants side admitted to 

have shown the land to be bounded by boundaries under Patta no-

109 and daag no-319 & 331 and that they have shown their land to be 
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covered under Paata No- 927.  The defendant claims that it was a 

mistake and the land actually falls under Patta No-109 and daag no-

319 & 331.  Accordingly after the same sale deed the defendant 

number one has obtained possession without affecting and 

interfering in to the possession of any land of the plaintiff.  The 

defendant claims that the land measuring 8 ½ L is still in possession 

of the plaintiff and they have never claimed any portion of it.  The 

defendant also admits the fact that the plaintiff had purchased 8 ½ L 

of land from Hossenara Khatun. 

PW1 inner cross examination has stated that she had 

purchased a total of 8 ½ L of land by virtue of two sale deeds covered 

under daag number-319.  She has also admitted the fact that in the 

schedule the entire land covered by daag number-319 has been 

shown. But she has Purchased only a land measuring  8 ½ L covered 

by daag number -319. 

PW2, Haider Bakt in his cross examination has stated that he is 

one of his sons of late Bakx Md.  Apart from anything to the fact that 

plaintiff had purchased the land measuring 8 ½ L covered under that 

number- 319 , he is also stated that the said daag number covers 

more than the land measuring 8 ½ L. In the excess portion of the land 

the plaintiff has no right title and interest.  He has also stated that the 

plaintiff is not entitled to the portion of land shown in the schedule.  

PW3 the husband of the plaintiff in his deposition in addition to 

the fact claimed by the plaintiff in the suit has stated that they are 

claiming only 8 ½ L of land and not beyond period 

DW1 in his evidence in chief has admitted the fact that the 

plaintiff has purchased a land measuring 8 ½ L of land cover under 

daag number 319 & 321.  But he claims that in the alleged sale deed 

on the strength of which the plaintiff had purchased the said land 

shows boundary covering the entire land under daag number 319 & 

321.  Taking advantage of that wrong description of the land the 

plaintiff is claiming the land beyond the person of land purchased. 

In the light of the above depositions I have perused the certified 

copy of the sale deed number 397/04. 
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It was a sale of land measuring 1400 SQ feet covered by daag 

number-319 &321 and Patta No-109 &268.  In order to prove this 

sale deed illegal and fraudulent the plaintiff ought to have proved that 

either the sale deed was made fraudulently or that the executants i.e. 

the defendant no-3 had no right to transfer the poor some of land 

shown in the sale deed.  The plaintiff did not press upon the illegal 

execution of the sale deed.  Rather she claims that the defendant 

number three had no right title over the suitland to transfer the same 

upon which on the contrary the plaintiff has right title and interest.   

It is now up admitted fact that the land covered under daag 

number 319 &321 was originally owned and possessed by Late 

Bakshu Md. and after his death his widow Safura Khatun and four 

Sons including the father of defendant number three is one of them.  

Accordingly their names were recorded in the Jamabandi as exhibited 

by the defendant in exhibit-A and the plaintiff in exhibit-3.  There are 

other legal heirs and Co- Pattadars of the land covered under daag 

number -319 &321. 

It is also discernable that the land court by Daag no-319 

contents a land measuring 17 ¾ L.  From the comment column in the 

and the figured out that a portion of land measuring 8 ½ L was 

recorded in the name of the plaintiff and of portion of land measuring 

9L was recorded in the name of defendant number one.  It is a 

admitted fact that the plaintiff had purchased the entire plot of land 

fell under the share of one of the co pattadars Hosenara Khatun.  And 

the remaining portion of land was purchased by the defendant 

number one on the strength of sale deed number-924/04.  The 

defendant number three being co-pattadar has full right to if execute 

a sale deed and there cannot be any illegality in that. 

Moreover the plaintiff failed to prove that there was in fact any 

encroachment o that the defendant had sold any land within the area 

of land purchased by the plaintiff.  Whether the it has become clear 

that the plaintiff had actually purchased a land measuring 8 ½ L 

covered under Daag number-319 but had given a wrong boundary 

which cover the entire land of under daag number-319. 
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Therefore I hold that the sale deed number 924/04 is not 

fraudulent. 

Accordingly this issue is decided in the negative against the 

plaintiff. 

Issue number five: Whether the plaintiff was dispossessed from the 

suitland by defendant number two on 18/04/04? 

There plaintiff has alleged that the defendant number two with 

the help of muscleman and dispossessed the plaintiff from the 

suitland on 18/04/04.  It is that illegal act of the defendant the 

plaintiff allege that they have filed a criminal case against the 

defendants vide GR case number-191/2004.PW1 in her cross 

examination has stated that against the act of trespass by the 

defendant number one the have also made the complaint before SDO, 

Dhubri. 

The learned counsel from there defendants side has alleged 

that those complaints were filed only just to harass the defendant and 

both the complaints were dismissed having found the same to be 

baseless and false.  The defendants have exhibited exhibit number-G 

&H in support of they claim. 

On perusal of the said exhibit-G it appears that the complaint 

filed by the plaintiff against the defendant was dismissed with the 

acquittal of the accused persons. 

The exhibit –H is the report submitted by SDO, Dhuri against 

the alleged trespass by the defendant in which it is observed that the 

complaint filed by their plaintiff was found to be baseless and could 

not be substantiated. 

There plaintiff on the other hand could not adduce any 

evidence in support of they claim that the defendants had been 

dispossessed him. 

Considering the evidence given by the respective sides I am of 

the considered opinion that the defendants had never dispossessed 

the plaintiff from the suitland. 
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Accordingly this issue is decided in the negative against the 

plaintiff. 

Issue number six: Whether the plaintiff has right title and interest 

over the suitland? 

The learned counsel from there plaintiff side has claimed that 

the land was actually purchased by the plaintiff but the defendant 

illegally sold out her portion of it to the defendant number one and 

defendant number two forcefully took possession over it. 

On the other hand the learned counsel from there defendants 

side has argued that there admit the fact that the plaintiff had 

purchased the area of land measuring 8 ½ L from Hosenara Khatun.  

But in the alleged sale deeds the boundary shown was wrong and 

cover the entire land of the of number-319.  Taking advantage of that 

mistake the plaintiff is now claiming the land under the schedule 

shown in the plaint which in turn is far more than 8 ½ L.  Accordingly 

he claims that the plaintiff has no right title and interest over the 

suitland. 

Of the plaintiff has claimed in its plaint that a area of land 

measuring 8 ½ L was actually purchased by her vide registered sale 

deed number-2506/2003 and 2507/2003 from one of the court 

sharers Husenara Khatun covered under part the number-109 and 

daag number-319.  The fact has been admitted by the defendant. 

However the plaintiff has filed the suit covering the area of land 

measuring far more than what she has purchased. 

PW1 in her cross examination has stated that the a schedule 

shown in the plaint depicts entire land covered under daag number- 

319.  But she is claiming only area of land measuring 8 ½ L.  The same 

has been corroborated by PW2 &PW3 as well.  All the three plaintiffs 

witnesses have claimed that they were not entitled to the entire land 

under daag number-319 rather they are entitled to only 8 ½ L of land. 

PW2 in his deposition has stated that the plaintiff is not entitled to 

the land described in the schedule. 
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Thus it is become clear that the plaintiff had oregional he 

purchased a land measuring 8 ½ L only and she is the owner of only 

that portion of land cover under daag number-319 and not more than 

that.  The plaintiff is not entitled to right title and interest over the 

suitland which covers more area than what she claimed to have 

purchased. 

Accordingly this issue is decided in the negative against the 

plaintiff. 

Issue number seven: Whether the plaintiff is entitled to get khas 

possession of the suitland by evicting the defendants? 

Considering the discussions and decisions arrived in issues 

number 4,5 &6 I am of the considered opinion that the plaintiff is not 

entitled to get khas possession of the suitland by evicting the 

defendants. 

Accordingly this issue is decided in the negative against the 

plaintiff. 

Issue number eight: Whether the plaintiff is entitled to prayer of 

permanent injunction? 

Considering the decision arrived in issues number 4,5,6&7 am 

of the considered opinion that the plaintiff is not entitled to any 

permanent injunction as prayed for. 

Accordingly this issue is decided in the negative against the 

plaintiff. 

Issue number nine: To what other reliefs the plaintiff is entitled to? 

In view of the decisions arrived at the above issues the plaintiff 

is not entitled to any other relief. 

Accordingly this issue is decided in the negative against the 

plaintiff. 
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ORDER 

The plaintiffs are not entitled to get any relief. The suit is dismissed 

on contest. Parties shall bear their own costs. 

 Prepare a decree accordingly.  

 Given under my hand and seal on this 25th day of March2014 

     APPENDIX 

Witnesses of the Plaintiff: 

1. PW1, Musst. Misima Khatun 

2.PW2. Rakibur Rahman                                                                                                                             

3.PW3-Momin Sk 

4. PW4- Official Witness 

5. PW5-Official Witness 

6.PW6- Official Witness 

Witnesses of the Defendat: 

1. DW1, Rakibur Rahman 

2. DW2,  Md. Asraful Hamid 

Exhibits of the plaintiff: 

1. Exhibit 1 &2-  Copy of the sale deeds no 25006 & 2507. 

3. Exhibit 3- copy of Jamabandi. 

4. Exhibit 4- Copy of the revenue receipt. 

5. Exhibit 5- copy of the handicapped certificate  

Exhibit of Defendant: 

1. Exhibit A- Certified copy of Jamabandi 

2. Exhibit B- Certified copy of power of attorney 
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3. Exhibit C- Sale Deed No-927 

4. Exhibit D- Electricity Bill 

5. Exhibit E- Municipal Holding Certificate 

6. Exhibit F- Municipal taxpaying receipt 

7. Exhibit G- Certified copy of the judgement in Gr Case no -

191/2004 

8. Exhibit H- Certified copy of the finding of the SDO. 

 

        B. Medhi 

(Munsiff No 2) 

 

 

 

 

 

 

 


