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HEADING OF JUDGMENT IN ORIGINAL SUIT,Dhubri 

 

IN THE COURT OF MUNSIFF NO 2, DHUBRI 

 
Title Suit No.169/2014 
 

Present: B Medhi, 

  Munsiff no 2, Dhubri 

Given under my hand and seal on the 27
th

 of March 2014 in the 

presence of, 

 

1. Md. Mirja Khan, Learned advocate for the Plaintiff. 

2. Md. Aminur Rahman Ahmed,Learned Adocate for the Defendant. 

 

Plaintiff............................ 

1. Abdul Moin Bari 
S/O- Late Nur Uddin 
R/O- Vill- Alamganj Pt. VII 
P.S- Gauripur 
Dist- Dhubri, Assam 
 

Defendant..................... 

1. Siddique Maulavi 
S/O- Late Moslemuddin 

2. Roshid Maulavi 
S/O- Late Shadhu Sk 

3. Samsul Islam 
S/O- Late Shadhu Sk 

4. Sobur Ali  
S/O- Late Shadhu Sk 

5. Kuddus Ali 
S/O- Late Shadhu Sk 

6. Ajad 
S/O- Late Shadhu Sk 

All are residents of vill-Panbari(near panbari  



Masjid) 
7. Kobad 

S/O- Late Moslemuddin 
8. Mozid 

S/O- Late Moslemuddin 
9. Eunus Ali 

S/O- Late Moslemuddin 
10. Hamid 

S/O- Late Moslemuddin 

All are residents of Vill-Choitara P.S.-Gauripur, Dist-Dhubri 

 

Pro-formaDefendants.......... 

1. Asst. Settlement officer, Dhubri 
2. P.W.D. national highway Authority 
3. Govt. Of Assam, Represented by Deputy Collector, Dhubri 

 
 

JUDGEMENT 

This is a suit for declaration of right, title and interest and eviction. 

Brief fact of the case: The plaintiff Abdul Moin bari has filed this case 

stating inter Alia that the plaintiff in is the owner and possessor of the 

suitland measuring 25 ½ L i.e. 1K 5 ½ L land covered by Dag No-8 and 

Patta No 33/07 and he has been enjoying the same by constructing 

Pucca RCC dwelling house on it since the year 1988.  The plaintiff’s 

name has been recorded in the jamabandi as pattadars and against that 

he is also been issued with landholding certificate. 

There plaintiff has alleged that the defendants made a criminal 

conspiracy and trespassed the land of the plaintiff and physically 

assaulted him and his family members and against that a criminal case 

has also been filed which is still pending.  The plaintiff further alleged 

that the defendants made some unlawful assembly and started 

damaging the boundary fencing of the plaintiff from the scheduled 

suitland.  Under such circumstance the plaintiff filed a petition before 

assistant settlement officer, Dhubri for demarcation of the suitland and 

accordingly the ASO, Dhubri demarcated that the suitland.  In spite of 



that, there plaintiff allege that the defendant had been forcibly occupied 

01L of land by demolishing plaintiffs’ house from northern side of the 

plaintiff’s land which is specifically shown in schedule B by making 

available the land on the southern side of schedule a land to the 

plaintiff.  There plaintiff allege that in the said southern side lies actually 

the PWD khas land.  Having done all this defendants are now trying to 

disposses the plaintiff from the entire land and also they have started 

constructing Pucca House on it. 

Therefore the plaintiff prays for declaration of right title and 

interest of both schedule A and B land, confirmation of possession over 

schedule A land, for eviction and for permanent injunction. 

After registration of the suit summons were issued upon the 

defendants upon which the they made their appearance and filed 

written statements. 

In their written statements the defendants have taken some 

routine Pleas like the suit is not maintainable in law, there is no cause of 

action, suit is barred under law of limitation, the suit is barred under 

provision of estoppels, waiver and acquiescence suit is bad for non-

joinder of necessary parties etc. 

In the written statements the defendants have admitted the fact of 

land having been possessed by the plaintiff under dag no-8 and Patta 

no-33/07.  However the denied that plaintiff possess a land measuring 

1K 5 ½ L. Rather the defendants claim that he actually possess 1K 5L of 

land and the remaining four portion of the land under the said daag and 

patta number is being occupied by Abdul hakim and Abdur Rashid. 

The defendants also admit the fact of demarcation case was filed 

by the plaintiff against Panbari Hafejia Madrassa and others but claims 

that no case of encroachment of plaintiff’s land by any body was found.  

The defendant also denies the fact of making any encroachment and 

demolition of any property of the plaintiff. 

The defendant claims that defendants Siddique Maulavi and 

Samsul Islam that are in possession of the part of land of Dag No-35/04 



of patta no-  3 which is well demarcated and they have never 

encroached into the land of Dag number-33/07. 

Accordingly the defendants have prayed for dismissing the the 

suit with cost. 

My learned predecessor having done through pleadings of both sides 

was pleased to frame the following issues. 

1. Whether the suit is maintainable? 

2. Whether there is cause of action for the suit? 

3. Whether the suit is barred under the law of limitation, estoppels 

waiver and acquiescence ? 

4. Whether the suit is bad for non-joinder of necessary parties i.e.  

State of Assam , Abdus Rashid and Abdus Hakim? 

5. Whether the suit is properly valued and properly stamped? 

6. Whether the plaintiff is entitled to Decree as prayed for? 

7. To what other relief/reliefs the parties are entitled to?  

 

Decision discussions and reasons thereof: 

The plaintiff has examined as many as three witnesses and the 

defendants one in support of their respective claims. 

Issue number one: whether the suit is maintainable? 

The defendant in his written statement is claimed that the suit is 

not maintainable.  However there have failed to mention as to how and 

why the suit is not maintainable.  On perusal of the case record I have 

found nothing to warrant the suit to declare not maintainable.  

Accordingly the suit is held to be maintainable in favour of the plaintiff.  

 Thus this issue is decided in the positive in favour of the plaintiff. 

Issue number two: whether there is a cause of action for the suit? 

Cause of action is the bundle of facts asserted by one party and 

denied by the other which if unrebutted unrebutted would accord the 

party so claimed the relief as prayed for.  The plaintiff in his plaint has 

claimed that he has been owner and possessor of land measuring 1K 5 



½ L covered by daag number-3 and Patta number-33/07 and has been 

in possession with his family since the year 1988.  The plaintiff has 

alleged that defendants have encroached 1L of land from the northern 

portion of the suitland.  Defendant side on the other hand has claimed 

that plaintiff is not in possession of 1K 5 ½ L of land rather the plaintiff 

possess only a land measuring 1K 5L and that they have never made any 

encroachment over the land of the plaintiff.  They have been occupying 

the land belonging to them. 

From the above it can be ascertained that there is a clear fact 

claimed by the plaintiff and denied by the defendants it is proved by 

entitle the plaintiff for the relief claimed.  Thus there is cause of action 

for the suit. 

Accordingly this issue is decided in the positive in favour of the 

plaintiff. 

Issue number three: whether the suit is barred by limitation, 

estoppels, waiver and acquiescence? 

The plaintiff has filed this suit on 18/11/2009.  As per the 

allegation of the plaintiff the cause of action for the suit has arisen in the 

year 2009 when the defendants started alleged pucca construction over 

the schedule B land.  There are also some allegation against the 

defendants for encroachment and demolition of the properties in the 

schedule land in the year 2008 against which proceedings under section 

107/144 was initiated.  Considering all these it can be clearly held that 

the suit was filed within the period of limitation. 

As regards the suit being barred by estoppels waiver and 

acquiescence is concerned, the defendant has claimed in their written 

statement that the suit is so barred.  But the defendants have failed to 

show or prove by evidence as to how the suit is barred under the above 

principles. 

Accordingly this issue is decided in the negative against the 

defendants. 

Issue number four: Whether the suit is bad for non-joinder of 

necessary parties i.e.  State of Assam , Abdus Rashid and Abdus Hakim? 



The learned counsel from the defendant side has argued that the 

suit is bad for non-joinder of necessary parties.  The learned counsel has 

argued that PW1 , the plaintiff in his cross examination has stated that 

the total land under daag number 33/07 is 3K 12 ½ L.  The one portion 

of the same is being occupied by Abdul Hakim, one by Siddique and the 

other by Panbari Hafizia Madrassa.  But they were not made parties in 

the suit.  Accordingly the suit is barred by non-joinder of necessary 

parties. 

On perusal of the evidence it appears that the plaintiff has stated 

in his cross examination that out of of the land of 3K 12 ½ L the plaintiff 

is occupying the land measuring 1K 5 ½ L.  He has stated that the 

remaining portion of the suitland is being occupied by Abdul Hakim, 

Siddique.  He is also stated that he can’t exactly say as to how much land 

is under occupation of other co- sharers.  The is further stated in his 

cross examination that he had bequeathed some portion of his land to 

Panbari Hafizia Madrassa.  He has further stated that he had filed the 

demarcation case number 25/08 against Siddique Moulavi and Hakim 

Dewani. 

It appears that the plaintiff has not made all these persons parties 

to the suit.  Since the land claimed by the plaintiff is a part of daag no-

33/07 and major portion of the land under the said daag number is 

occupied by other persons as stated above the suit cannot be properly 

adjudicated without their presence.  Accordingly the suit is held to be 

bad for non-joinder of necessary parties. 

Hence this issue is decided in the negative against the plaintiff. 

Issue number five: Whether the suit is properly valued and properly 

stamped? 

The suit in which the plaintiff in terms prays for a declaratory 

Decree with consequential relief Prima facie comes within clause iv, 

sub-clause(c) of section seven of court fees Act.  The said provision 

makes the following 

S7(iv)(c)- for a declaratory decree and consequential relief;-to obtain 

a declaratory decree or order, where consequential relief is prayed, 



according to the amount at which the relief sought is valued in the plaint 

or memorandum of appeal. In all such suits the plaintiff shall state the 

amount at which he values the relief sought.  

 This provision gives the plaintiff and unfettered option to value 

the suit for the purpose of court fees and it is not open court should is to 

such variation except in cases where the same may be found to be 

arbitrary in nature.  In the present case the plaintiff has prayed for 

declaration and permanent injunction and delivery of possession of 

schedule B land as the consequential relief and for that he has put the 

valuation to be rupees 2000/-.  I find feel no irregularity in the said 

valuation.  The defendant side also has failed to prove as to how the suit 

shall be dismissed on the ground of undervaluation.  Accordingly I hold 

that the suit is properly valued.  

Accordingly this issue is decided in the positive in favour of the 

plaintiff. 

Issue number six: whether the plaintiff is entitled to Decree as prayed 

for? 

There plaintiff has prayed for declaration of title with respect to 

schedule A & B land and recovery of possession of B schedule land as 

well as permanent injunction. 

The learned counsel from the defendant side has argued that the 

entire case of the plaintiff is baseless and without any foundation.  The 

learned counsel has pointed out that from his own cross examination 

the plaintiff has stated that after they had filed the demarcation case 

number-25/08 the revenue officials made the demarcation have found 

no encroachment on the land of the plaintiff.  He further argued that the 

plaintiff has failed to prove their title with respect their share claimed 

by him.  Accordingly pressed for dismissal of the suit. 

I have perused the respective evidences put forwarded by both 

sides in this regard.  The plaintiff’s suit has arisen after his title was 

threatened by the defendants by the alleged act of dispossession of the 

plaintiff from the northern part of the suitland.  Plaintiff had alleged that 

on several occasions when the defendants had been continuously trying 



to disposses the plaintiff out of the suitland he had filed the 

demarcation case no-25/08.  In pursuant to the revenue officials visited 

the place for demarcation. 

In the cross-examination PW1, the plaintiff himself had stated 

that for the purpose of demarcations the officials had come to the spot 

but they did not demarcate the land properly.  Rather the mandal 

reported that he had encroached into the land of the defendants. 

DW1 in his evidence in chief has stated that they had been 

possessing their recorded land and have never encroached upon the 

land of the plaintiff.  He has admitted that the plaintiff had filed the 

demarcation case where the case was disposed of after demarcation by 

the revenue staff.  The of exhibited exhibit B and the order passed by 

the ASO and the said demarcation case in which it is stated that on the 

basis of report of the Mandal after demarcation the case was disposed 

of. 

Plaintiff has claimed to be having title on the area of land 

measuring 1K 5 ½ L.  While defendant claims that schedule B land is not 

a part of schedule a land and the defendant actually possess a land 

measuring 1K 5 ½ L. 

PW1 in his cross examination has stated that he had purchased 

1K 5 ½ L of land from a person from Dhubri.  But it does not have any 

deed for such transfer.  He has exhibited exhibit-1, the Jamabandi and 

exhibit-2 the landholding certificate in prove of his title and possession.  

Without going to the validity of these documents to prove his title it can 

be figure out from the certificates itself that the land measuring 3K 12L 

under Daag no-33/07 is being possessed by the plaintiff and two are the 

persons.  The said document does not show as to how much land is 

under possession of the plaintiff.  For that the plaintiff had rightly 

applied for demarcation of the suitland and as per the report and his 

evidence that demarcation was made and possession was accordingly 

handed over.  The plaintiff failed to substantiate it evidence that he is in 

possession of 1K 5 ½ L of land and the defendants have dispossessed 

him. 

Hence the plaintiff is not entitled to the Decree as prayed for. 



Accordingly this issue is decided in the negative against the 

plaintiff. 

Issue number six: To what other relief/reliefs the parties are entitled 

to?  

Considering the decisions arrived in issue number 4&6 I am of the 

considered opinion that plaintiff is not entitled to any relief/reliefs as 

prayed for. 

 

 

ORDER 

The plaintiffs are not entitled to get any relief. The suit is dismissed on 
contest. Parties shall bear their own costs. 

 Prepare a decree accordingly.  

 Given under my hand and seal on this 27th day of March 2014 

 

 

 

APPENDIX 

Witnesses of the Plaintiff: 

1. PW1, Abdul Mamin Bari 

2.PW2. Safiur Rahman 

3.PW4,Hasina Bibi 

Witnesses of the Defendant: 

1. DW1, Md. Siddique Ali 

Exhibits of the plaintiff: 

1. Exhibit 1- Copy of jamabandi issued by ASO, Dhubri 



3. Exhibit 2- Land holding certificate 

4. Exhibit 3- Revenue receipt 

5. Exhibit 4- certified copy of GR(GPR)P.S. case no-143/08 

6. Exhibit 5- certified copy of GR(GPR)P.S. case no-208/08 

7. Exhibit 6- Misc case prtition no-1016/08 

8. Exhibit 6(a),(b)(c)- Photoes of damaged boundaries and house. 

9. Exhibit 7- Copy of RTI information issued by Executive Engineer, 

PWD Golakganj. 

10. Exhibit 8- Petition  before Asst. Settlement officer dated 06/12/08 

 

Exhibit of Defendant: 

1. Exhibit A- Certified copy of jamabandi 

2. Exhibit B- Certified copy of order passed in demarcation case no-

25/2008. 

 

         Bidyut Medhi 

(Munsiff No 2) 

 

 

 

 

 


