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HEADING OF JUDGMENT IN ORIGINAL SUIT.Dhubri 

 
IN THE COURT OF MUNSIFF NO 2, DHUBRI 

. 
Title Suit No.348/2008 
 

Present: B Medhi, 

  Munsiff no 2, Dhubri 

Given under my hand and seal on this 18
th

 March of 2014 in the presence 

of, 

 

1. Md. Naser Ali Sk, Learned advocate for the Plaintiff. 

 

Plaintiff.................  

1.    Samedon Nessa Bibi 

  W/O- Late Abdul Jalil 

2. Abdul Samed 

S/O- Late Abdul Jalil Sk. 

  Both Resident of Vill- Beparipara, P.O- Mankachar, Dist-Dhubri 

 

  -----------------VS----------------- 

Defendant........................ 

1. State of Assam 

Represented by collector,Dubri Dist , Assam 

2. DI of Schools 

South Salmara Mankachar 

Sub Div- Mankachar 

3. Amirul Islam, S/O- Late Mazibur Rahman 

Head Master, Mankachar Beparipara 

M.E. Madrassa 

Vill.-Beparipara 

P.O&P.S- mankachar 

  4.   M.E. madrassa, Mankachar, Beparipara 

  Represented By Head master, 

 Mankachar Beparipara M.E. madrassa  

 



   JUDGEMENT 

 

This is a suit for declaration, cancellation and injunction. 

  

Brief fact of the case: 

The plaintiff has filed this case for declaration of title on the ground 

that the plaintiff number one was the original owner of the land measuring 

1B-3K-19L as shown in schedule a of the suit.  Plaintiff had acquired title 

over the suitland by virtue of inheritance by having inheriting the suitland 

from her elder sister Hamedum Nessa who died issueless leaving the 

plaintiff number one as the only legal heir of the suitland.  The plaintiff 

claims that there was an attempt to establish one M.E. Madrassa act 

mankachar Bariapara by the leading persons of the locality and the plaintiff 

number two Abdus Salem was selected as chawkidar of the said Madrassa.  

The plaintiff further claims that on the counsel of the local people plaintiff 

number one orally gifted the part of schedule a land measuring one bigha 

for the construction of the building of the Madrassa for in the year 1985 

without giving the delivery of possession of the said land to the Madrassa.   

Plaintiffs allege that the management of the Madrassa letter did not 

pursue for the construction and delivery of possession as proposed in the 

meeting.  Accordingly the people gave of their plan to establish a Madrassa 

and appointment of plaintiff number two has chawkidar of it forever. 

The plaintiffs claim that they had been possessing the schedule A 

land by constructing their dwelling houses without any obstruction from 

any corner.  Moreover the plaintiff number one and orally gifted half 

portion of schedule a land in favour of plaintiff number two in the year 

1998.  Each of the plaintiffs have been enjoying half portion of schedule A 

land since then. 

Further in spite of the fact that the management did not take any 

initiative to establish any school on the said land and the fact that plaintiff 

never handed over the possession of any land to the Madrassa the 

defendant number three in collusion with the revenue staff got the land 

mutated in favour of the school.  The defendant number three is now 

demanding money from the plaintiff in return of handing over the land 



back to the plaintiff. Lest he would sell out the land to some other 

purchasers.  The plaintiff claims that the defendant number three has got 

the mutation in favour of the school by virtue of a problem the gift deed 

number 931/86.   

Under the circumstance stated above the plaintiff has claimed right 

title and interest over the suitland and cancellation of the gift deed number 

931/86. 

After registration of the suit summons were issued by the defendants 

no 1&2 but the defendants failed to appear and accordingly suit proceeded 

ex parte against them.  While for not taking steps against defendant 

number three and four the suit against them was dismissed vide order 

dated 28/08/09.   

Points for determination:  after considering the pleadings the following 

points for determination as were framed. 

1. Whether the suit is bad for non-joinder of necessary parties? 

2. Whether the oral gift deed bearing number 931/86 is illegal ? 

3. Whether the plaintiff is entitled to relief as prayed for? 

Decision discussion and reasons thereof: 

Point Number one: whether the suit is bad for non-joinder of necessary 

parties? 

Plaintiff has filed the suit against for defendants namely 1.  State of 

Assam 2.  DI of schools 3. Amirul Islam, the headmaster, ME madrassa , and 

4.  ME Madrassa, Mankachar, Beparipara. 

On perusal of the case record it appears that the suit against the 

defendant number 3 & 4 was dismissed on the ground of non service of 

summons by the plaintiff.  From the nature of the suit it is palpable that 

both defendants number three and four are necessary parties without 

whom the suit cannot be decreed properly.  The plaintiffs not only failed to 

take any steps against defendant number three and four but also take 

recourse to proper remedy to get the dismissal against defendant number 

three and four set aside.  Considering that defendant number three and 

four unnecessary parties and that in their absence the suit cannot be 



adjudicated properly I am of the considered opinion that the suit is bad for 

non-joinder of necessary parties. 

Accordingly this issue is decided in the negative against the plaintiff. 

 

Point number two: Whether the oral gift deed bearing number 931/86 is 

illegal ? 

The learned counsel from there plaintiff has argued that the plaintiff 

had made an oral gift of a land measuring 1Bigha in favour of the defendant 

number four for the purpose of constructing the building for the Madrassa 

without delivering the possession for the same.  The plaintiff claims that 

since the managing committee of the said Madrassa never took endeavour 

to consider the same is decided and since the plaintiff has been in 

possession of the suitland the oral gift in bad and without any legal sanctity 

both under the provisions of Mahammadian Law and section 123 Indian 

transfer of property act.  The learned counsel further argues that the 

plaintiff has been in possession and has been being the rent to the 

government since then. 

The learned counsel from there plaintiff has further argued that the 

plaintiff had never made written gift and accordingly the gift deed bearing 

number 931/86 and consequent mutation is illegal.  

I have perused the evidence and the related document submitted by 

the plaintiff. 

PW1 Abdus Samad in his deposition has stated that he is the owner of 

half portion of schedule a land measuring 2B-2K-15L and has been 

cultivating up on the same and having dwelling house on it.  He further 

states that a land measuring one bigha was gifted by plaintiff number one 

in the year 1985 in favour of the Madrassa vide gift deed number-931/86 

without delivering the possession.  The states that even after the gift deed 

he has been in possession of the suitland and has been paying land revenue 

to the government.  He has exhibited exhibit-2 of the rent receipt. 

He further deposed that the managing committee of the madrassa 

never made any attempt to construct a building since then and accordingly 



delivery of possession was never given to the school.  However he claims 

that the school authority in collusion with the revenue staff got the land 

mutated in favour of the school.  He has exhibited exhibit-4 the Citha 

showing the recording of the land in favour of the school. 

PW2  Akmat Ali in his deposition has stated the same thing as that of 

PW1.  He has corroborated the fact that there is no the school building 

existing in the suitland and that plaintiff has been in possession of the 

suitland since the time of making the gift. 

The learned counsel from the plaintiff in his written argument has 

stated that under the above circumstance the gift was illegal under 

Mahammadian law.  He has stated section 149 and section 152 of Mullas 

Mahammadian Law which articulates three essentials of gift by a 

Mahammadian. 

Section 149-- 

1. A declaration of gift by the donor, 

2. And acceptance of the gift by the donee and, 

3. Delivery of possession by the donor to the donee. 

Section 152— 

Delivery of possession of immovable property, 

Where the owner is in possession, a gift of immovable property of 

which the donor is an excellent position is not complete 

The learned counsel argues that since there is no delivery of 

possession the gift was ultra virus of the provision of Mahammadian law. 

He further argued that the gift was contrary to section 122 and 123 

of transfer of property act as well. 

He has cited a decision given by hon. Supreme Court of India in 

Naramadaben Maganlal Thakkar VS Pranjivandas Maganlal Thakkar 

,1996(4)CCC 90 SC in support of his claim.  I have perused the given by the 

hon. Supreme court.  The facts and circumstance of the decision to not 

match up with the present case.  In the decision given by the supreme court 

a registered gift deed was held to be not operative in absence of delivery of 



possession under the circumstance the gift was to be operative only after 

the death of the donor.  For that the donor in the case cited had present life 

interest in the property and have not handed over the possession of the 

property nor had the donee accepted the gift thereby the gift was 

incomplete.  In the present case no such condition for the gift was existing 

hence the above stated citation is irrelevant in the present fact and 

circumstances of the case. 

It is well established principle governing the gift under 

Mahammadian law that gift is not complete in absence of delivery of 

possession.  For that I fully agree to the plaintiff has argued.  Now let me 

therefore come to the conclusion whether plaintiff has proved the fact that 

delivery of possession was not given to the defendant number-4 in 

pursuant to the gift. 

In the plaint of the evidence of plaintiff has admitted the fact of 

making a gift in favour of the defendant number four.  With the only 

exception that delivery of possession was not handed over to the defendant 

number four.  The plaintiff has claimed that the alleged by the number 

931/1986 is illegal.  In support of the claim of illegality plaintiff has just 

verbally claim that the possession was never handed over to the defendant 

number four.  Of 

This brings me to section 91 and 92 of Indian evidence act. 

Section 91 of the act states that when the terms of the grant or 

deposition of property has been reduced in the form of a document no 

evidence shall be given in proof of the terms of such contract grant or other 

dispositions of property except the document itself or secondary evidence 

of its contents in which the secondary evidence is admissible.  

Section 92 says that when the terms of such contract grant or other 

disposition of property have been proved according to the section 91 no 

evidence of oral agreement or statement shall be admitted as between the 

parties to any such instrument for the purpose of contradicting, varying, 

adding to or subtracting from its terms. 

The above to section clearly excludes any sort of oral evidence in a 

situation when there is a written document is in the present case the gift 



deed number 931/1986.  The terms of the said document clearly states that 

immediately after the gift possession was handed over to the defendant 

number four. The only way they could challenge and the gift deed is by 

adducing evidence showing that it was illegal.  Which the plaintiff has failed 

to do. Plaintiff has stated that they have been in possession of the suitland 

since the date of gift. The plaintiff has exhibited exhibit-4 the Citha showing 

mutation in favour of the defendant number four.  This land record acts 

contrary to the claim of the plaintiff that the plaintiff is in possession.  I 

cannot subscribe to the fact that plaintiff was in possession on the ground 

that neither plaintiff brought to any independent witness showing that he 

is in possession nor did he move to the  revenue authority  for cancellation 

of the mutation running in favour of the defendant number four.  Mere 

showing what has been done officially was fradulent without proving the 

same I cannot hold that the plaintiff did not pass the suitland in favour of 

the defendant number four after the gift.  PW3 and PW4 the official witness 

brought by the plaintiff was also of no help to their cause as they have just 

stated what was there in the record.   

Accordingly I held that there was no illegality in the gift made by the 

plaintiff in favour of the defendant number four.  Thus this point is decided 

in the negative against the plaintiff. 

 

Point number three: whether the plaintiff is entitled to the relief as 

prayed for? 

Considering the  discussions made in Points for determination as 

discussed above I am of the considered opinion that the plaintiff is not 

entitled to relief is claimed for. 

Hence this point is decided in negative against the Plaintiff. 

 

    ORDER 

Of the suit is dismissed ex parte against the plaintiff.  The plaintiff is not 

entitled to relief is claimed. 

A plaintiff to bear its own cost. 



The prepare Decree accordingly. 

Given under my hand and seal on this 18th day of March 2014. 

APPENDIX 

Plaintiff Witness: 

1. PW1- Abdus Samad 

2. PW2- Akmat ali 

Plaintiff’s Documents: 

1. Exhibit 1-Cirtified copy of Khatian No-123 

2. Exhibit 2- Rent Reciept 

3. Exhibit 3-Gift Deed No-931/86 

4. Exhibit 4-Draft Citha 

5. Exhibit 5- 80 CPC notice  


