
IN THE COURT OF ADDL. CHIEF JUDICIAL MAGISTRATE, DHUBRI

Case  : GR  326/09 [ GR(GKJ) 196/ 2009]

State of Assam
-Vrs-

Sri Prabir Deb Sarkar
                                                                     ….......Accused person

Present : Shri S. Datta, AJS

Learned Advocates appeared :
For the prosecution -----  Shri J.B. Sarkar, Addl. PP
For the defence ----------  Sri A.L. Bairagi

Evidence recorded on   :  29.07.13, 23.09.13 & 16.05.14
Argument heard on       :  16.5.14
Judgment delivered on  :  16.5.14
Penal law involved        :  u/s 420 IPC

J U D G M E N T

                       1. The prosecution-case in brief, as I gather from the Ejahar, is that 
the  above  named  accused  person  borrowed  a  sum  of  Rs.37,000/-  from  the 
informant  Smt.  Brojeswari  Sarkar  on  13.09.05  by  executing  a  hand-note 
promising to return the amount within three months but he did not repay the same, 
as promised, despite repeated demand/reminder by her.

             2. Police, after investigation, submitted Charge-sheet against the 
accused  person  and,  on  his  appearance  before  the  Court  in  response  to  the 
summons  issued,  a  charge  u/s  420  IPC was  framed  against  and  read  over  & 
explained to him by my learned predecessor, after supplying copies u/s 207 CrPC 
and  hearing  both  sides,  to  which  the  accused  person  pleaded  not  guilty  and 
claimed to be tried,  as the order dated 29.11.12  shows. The prosecution, in course 
of trial, examined three witnesses and declined to adduce further evidence. The 
accused person has been examined u/s 313 CrPC ; he denied the allegations and 
declined to adduce any evidence. I have heard the argument of both sides.

  3. The sole  Points for Determination in this case is whether on 
13.09.05  the  accused  person  cheat  and  dishonestly  induced  the  informant  to 
deliver a cash of Rs.37,000/- to him and thus committed an offence punishable u/s 
420 IPC and, if so, what punishment the accused person deserves. 

Decision & reasons therefor : 

  4. PW-1 Smt. Brojeswari Sarkar is the informant in this case. She 
proved her Ejahar as Ext.1 and deposed to the effect that in the year 2005 the 
accused person borrowed a sum of Rs.85,000/- from her without specifying the 
date of repay. He returned a part of the amount but still an amount of Rs.37,000/- 
remained unpaid which he refused to return though demanded by her.
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    5. PW-1 stated during cross-examination that the accused persons 
executed  a  hand-note  in  respect  of  the  loan-amount  and Saiyod Ali  Bepari  & 
Ranjit were the witnesses thereof. The prosecution has not examined said Ranjit 
and  the  other  witness  namely  Saiyod  Ali  Bepari  (PW-2)  testified  that  the 
informant lent some money to the accused person but he was not present at the 
time  of  the  transaction.  Therefore,  the  claim of  PW-2 being  a  witness  to  the 
execution  of  the  hand-note  is  ex  facie false.  It  may  be  noted  here  that  the 
prosecution has not proved the hand-note in question ; therefore, the entire oral 
evidence on record pertaining to the said transaction is inadmissible in view of the 
bar  u/s  91  of  the  Evidence  Act,  in  my  considered  opinion.  PW-3  Lalji  Roy 
testified only that the accused person borrowed some money from the informant, 
as  he  heard  from PW-1.  Clearly  enough,  his  evidence  is  wholly  hearsay  and 
inadmissible, so far as the transaction is concerned.

     6.  Otherwise too, the facts & circumstances of the case do not 
constitute an offence punishable u/s 420 IPC. It has been observed by the Hon'ble 
Supreme Court in V.P. Srivastava -Vrs- Indian Explosives Ltd. & others (Para : 
24)  [reported  in  (2010)10  SCC  361]  that  "It  is  well  settled  that  in  order  to 
constitute an offence of cheating, it must be shown that the accused had fraudulent 
and dishonest intention at the time of making the representation or promise and 
such a culpable intention right at the time of entering into an agreement cannot be 
presumed merely from his failure to keep the promise subsequently". In the case at 
hand,  there  is  absolutely  nothing  in  the  evidence  on  record  to  show that  the 
accused person had a dishonest intention, at the time of alleged borrowing, of not 
returning the amount. Rather the admitted fact that he repaid a part of the loan 
negates such possibility. Further, PW-1 differed with her ejahar on the point of 
amount lent. This is a variation so material as to go into the root question whether 
the accused person borrowed any amount at all. PW-1 had admitted also that no 
date for repayment of the amount was fixed/specified at the time of the borrowing. 
This too goes in contradiction with her claim made in the Ejahar (Ext.1).

              7. Situated thus, I acquit the accused person of the offence 
punishable u/s 420 IPC and direct that he be set at liberty forthwith. His bail-bond 
shall stand discharged on expiry of 6(six) months from today vide. the spirit of the 
provisions of Section 437-A CrPC. The seized document shall  be return to the 
informant. 
                            
Typed & corrected by me under my hand and given seal of the Court on this 16th 

Day of the month of March in the year 2014 at Dhubri.

        Addl. Chief Judicial Magistrate,
                                                                                               Dhubri : Assam


