
IN THE COURT OF ADDL. CHIEF JUDICIAL MAGISTRATE, DHUBRI

Case no : GR 337 of 2011 [GKJ PS 202/11]

State of Assam
-Vrs-

                                                   1. Md. Jun Sarkar
                                                   2. Md. Mun Sarkar
                                                   3. Md. Abdul Kalam Sarkar
                                                                   ......Accused persons

Present : Shri S. Datta, AJS

Learned Advocates appeared :
For the prosecution -----  Md. J. B. Sarkar, APP
For the defence ----------  Mr. D. H. Sheikh

Evidence recorded on   :  03.12.12, 12.7.13 & 06.3.14
Argument heard on       :  28.4.14
Judgment delivered on  :  12.5.14
Penal law involved        :  u/s 447/294/427/34 IPC

J U D G M E N T

                       1. The prosecution-case in brief, as revealed from the ejahar, is that 
on 15.5.11 at about 9-00 PM, when a function was being held in a field located 
near the Ratiadaha market on the occasion of ‘Bisma’ festival, the accused persons 
entered the field en bloc, abused in filthy language, cut off the wire of a generator 
and  upset  it.  The  people  who  assembled  there  apprehended  accused  Jun  and 
handed him over to the police. Other accused persons managed to flee away.
                       2. Police, after investigation, submitted Charge-sheet against the 
above-named  accused  persons  and,  on  their  appearance  before  the  Court,  the 
particulars of the offences punishable u/s 447/294/427/34 were explained to them 
by my learned predecessor,  after supplying copies u/s 207 CrPC, to which the 
accused persons pleaded not guilty, as the order dated 03.8.12 shows.
                        3. During trial, prosecution examined five witnesses and declined 
to  adduce  further  evidence.  The accused  persons  were  then examined u/s  313 
CrPC ; they denied the allegations and  declined to adduce any evidence. I have 
heard the argument of both sides.                                          
                        4. The Points for Determination in this case are :
                        (i) whether on 15.5.11 at about 9-00 PM the accused persons, in 
furtherance of their common intention, entered the given field in possession of the 
informant-side  for  committing  the  following  offences  and  thus  committed  an 
offence punishable u/s 447/34 IPC ;
                       (ii) whether on/at the same date & time the accused persons, in 
furtherance of their common intention, uttered any obscene word in the said field 
(a public place) to the annoyance of the informant-side and thereby committed an 
offence punishable u/s 294/34 IPC ;
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                       (iii) whether on the same date, time & place the accused persons, in 
furtherance of common intention, damaged a generator causing loss to the tune of 
Rs.50/- or more and thus committed an offence punishable u/s 427/34 IPC ;
                              And, if so, what punishment the accused persons deserve. 

Decision & reasons therefor : 

                         5. PW-1 Bimal Roy deposed that at the relevant time the accused 
persons damaged the light, generator etc. which was installed on the occasion of 
‘Bismah’ festival. PW-2 Bipul Roy corroborated him on all theses facts. But PW-4 
Prabin Roy deposed that an altercation alone took place there. PW-5 Md. Ikramul 
Ali, who testified to have gone to the place of the occurrence hearing a commotion 
and to have seen a power-generator in an unworkable condition, is silent about 
even the presence of the accused persons there. The evidence of PW-1&2 shows 
that police arrested the accused persons and made the seizure on the spot ; PW-5 
clearly had opportunity to see the accused persons but he has not stated so. PW-3 
Manik Ch. Roy expressed his total ignorance of the alleged occurrence.
                         6. PW-1&4 testified that police seized the light, chair, wire etc. by 
the seizure-list Ext.1. But Ext.1 is silent about the power-generator which is the 
prime  article  allegedly  damaged  by  the  accused  persons.  None  of  the  seized 
articles have been produced by the prosecution for inspection of the Court or for 
identification by the seizure-witnesses.
                         7. The FIR on records shows that one Bimal Roy is the informant 
in this case and that put his signature on it in the Assamese language. But PW-1 
(Bimal Roy) has not owned the signature ; he stated that Bipul Roy (PW-2) forged 
his signature on the FIR. PW-2 Bipul Roy stated in his examination-in-chief that it 
was PW-1 who had lodged the ejahar but, when faced with cross-examination, he 
agreed that  he had lodged the ejahar  himself  ;  still  he denied to have put  the 
signature thereon. Therefore, it is clear that the ejahar on records is a fake one 
which obviously smacks of subsequent manipulation. The evidence of PW-1&2 
suggests that police had telephonic information of the occurrence prior to the so-
called ejahar on records but the prosecution has not produced the G. D. Entry 
pertaining to such telephonic information. The actual & original version of the 
occurrence, therefore, remained to be a mystery.
                         8. PW-1 admitted during cross-examination that they used to 
collect  subscription  from the  plying vehicles  for  the  ‘Bisma’  festival  and that 
accused Jun was driving a vehicle there at the relevant time. PW-2 admitted that 
accused Jun paid subscription for the festival. Therefore, given the aforementioned 
suppression, manipulation & contradictions, I find reasons to agree with learned 
defence lawyer that the prosecution-case is either false or highly exaggerated.
                         9. Situated thus, I acquit the accused persons of the offences 
punishable u/s 447/427/294/34 IPC and direct that they be set at liberty forthwith. 
Their bail-bonds shall stand discharged on expiry of six months from today, vide. 
the spirit of Sec.437-A CrPC. The seized cable & wires shall be returned to the 
informant. The seized broken bulbs etc. shall be disposed of as per law.

Dictated & corrected by me and given under my hand and seal of the Court on this 
12th Day of the Month of May in the Year 2014. 

                                                                  Addl. Chief Judicial Magistrate, Dhubri 


