
 
 
 
 
 
 
 
 
 
 
 
                                                                                                                                                                   
                                                              T.S NO-159/2009 
                          Haradhan Banik and others V/S Sri Sukumar Kundu and others  

 
 
 
 
 
 
 
 

  
                                                                 FORM NO-(J) 2 
  

 HEADING OF JUDGMENT IN ORIGINAL SUIT/CASE 
 

          District: Dhubri 
 

                  IN THE COURT OF MUNSIFF NO-1, DHUBRI 
 

Present: Nur Jamal Hoque, AJS 

             Munsiff No-1 

             Dhubri 

   Saturday, 3rd day of May, 2014 

                                                T.S NO-159/2009 

           Haradhan Banik and others V/S Sri Sukumar Kundu and others  

This suit coming on for argument on -11/4/14& 2/5/14 in presence of:- 

    Mr.   A. Islam                                            LD     Advocate for the plaintiff  

    Mr.  S.K Sur & A.K Paul                              LD     Advocate for defendant  

 And having stood for consideration to this day, the court delivered the following 

judgment:- 

         JUDGMENT AND ORDER 

                   “This is 

a suit for 

declaration and 

permanent 

injunction” 
1. Plaintiffs case in a nutshell is that plaintiffs are residing at ward no-12 of 
Dhubri town, which is very thickly populated area and defendant no-2 also adjacent 
neighbors of plaintiffs and other plaintiffs also residing connectedly within a short 
distance of the residence of defendant no-1. That in the month of April, 2009 the 
plaintiffs came to know that defendants no-1 and 2 without  obtaining no objection 
certificate from neighboring peoples managed to install Vodafone Tower in compound 
of defendant no-1. That defendant no-1 committed fraud in obtaining NOC from 
Dhubri Gauripur Development Authority by putting signatures of some deceased 
persons of Dhubri District and some other persons and against which Dhubri P.S Case 
No-405/2009 filed by the plaintiff against the defendants for committing forgery. In 
the meantime Dhubri Gauripur Development Authority issued letter dated-13/7/09 to 
the defendant no-1 to appear and produce signatures of no objection certificate but 
the defendant no-1 failed. That defendants no-1 and 2 knowing it very well that 
transmitting tower of Mobile telephone is not allowed to install in the thickly 
populated area which shall directly effect the students, pregnant women and peoples 
in the locality, the defendants illegally attempted for construction of mobile tower. 
Hence this suit filed by plaintiffs for declaration and permanent injunction against the 
defendants.  
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2. The defendant no-1 contested this suit by filling written statement both in 
law and facts. The defendant no-1 with the plea of maintainability, want of cause of 
action, bad for mis-joinder etc, they denied entire averments of plaint save and 
except those are specifically admitted in the written statement. The defendant 
further pleaded that alleged Tower already constructed and commissioned by X-CEL 
Telecoms Pvt Ltd before institution of this suit. That the locality concerned is an 
industrial area of Dhubri town and there are many industrial area like oil mill, soyabin 
Mill, Floor Mill, Dal Mill etc are commissioned adjacent and nearby to the house of 
the defendant no-1 , where large scale machineries, engines and generators are 
operating and which never cause any annoyance and disturbance to the plaintiffs. 
Moreover there are many Telecoms Towers already commissioned on or within 
residential area with thickly populated of Dhubri town and already in operation 
without any objection from any corners or any authority. That plaintiffs have got no 
right to filed this suit against the defendants. That construction work of said tower 
carried since month of January, 2009 by spending huge sum when the plaintiffs 
remained silent till it was completed and commissioned on 1st day of April, 2009. 
Hence upon the above defendant no-1 prayed dismissal of suit with cost.  
 
3.  Upon the above pleadings my predecessor framed following issues:-  
             ISSUES                          

1. Whether the suit maintainable in law? 
2. Is there is any cause of action for the suit? 
3. Whether suit is bad under the principle of estoppal, waiver and 

acquiescence? 
4. Whether the suit is bad for non-joinder of necessary party and 

mis-joinder of Vodafone and ASEB as parties? 
5. Whether the defendant no-1 and 2 are illegally erecting tower 

with a view to create hazard to human life? 
6. Whether the plaintiff is entitled to a decree as prayed for? 
7. To what relief(s), the plaintiffs are entitled? 

 
4. In this case plaintiffs side adduces both oral and documentary evidences before 
the court. In the other hand defendants side not adduces any forms of 
evidences before this court.  

 
5. I have heard the arguments put forwarded by plaintiff and defendant side. I 
have also perused the pleadings of both sides along with the entire evidences 
on records. 

 
                  DISCUSSION, DECISION AND REASONS FOR SUCH DECISION 
 

6.6.6.6. ISSUE NO-1:-    MAINTAINABILITY OF SUIT 
 
The defendant in the instant suit alleged that the suit is not maintainable in its 
present form. Defendant in the instant suit failed to mention specifically as why and  
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how the suit is not maintainable. Whereas Order –8, Rule- 2 of C.P.C says that 
defendant must raise all the pleadings specifically regarding the non maintainability 
of the suit. I also do not find anything in the suit which renders the suit is not 
maintainable. Hence the suit is maintainable. This issue is answered in affirmative 
and in favor of the plaintiff. 
7. ISSUE NO-2 CAUSE OF ACTION 

In the law, a cause of action is a set of facts sufficient to justify a right to sue to 
obtain money, property, or the enforcement of a right against another party. In other 
words cause of action can be defined as bundle of facts affirmed by one party and 
denied by the other. A cause of action in a civil suit, renders several sets of facts 
asserted by some body against other, which gave right to sue and when the parties in 
a civil suit successfully proves such facts in their favor that helps the parties to get 
judicial reliefs through competent court of jurisdiction. 
Plaintiff filed this suit for restraining the defendants no-1 and 2 from constructing 
mobile tower in the compound of defendant no-1. The plaintiffs further pleaded that 
construction of mobile tower in a thickly populated area is very much injurious to the 
health of general public, pregnant women and students. In the other defendant no-1 
in his written statement pleaded that plaintiffs have no right to file this suit against 
the defendants and the defendants further pleaded that construction of alleged 
mobile tower had already completed and said tower now starting commissioned.   The 
defendants further raised some question of fact and law, that requires adjudication in 
this suit.  
All the above pleadings of both sides revealed a bona-fide dispute between the 
parties and that dispute requires adjudication in this suit. The assertion of certain 
facts by plaintiff side and denial of such facts by defendants side make it ample clear 
that plaintiff has cause of action to instituted the suit.  As such this issue is answered 
in affirmative and in favor of plaintiff. 
8. ISSUE NO-3 PLEA OF WAIVER, ESTOPPAL AND ACQUIESCENCE 
The defendant in their written statement pleaded that suit is barred under rule of waiver, 
estoppal and acquiescence. But the defendants failed to prove as to why and how the 
suit is bad under waiver, estoppal and acquiescence . Hence upon the above it can be 
safely decide here that suit is not bad under waiver, estoppal and acquiescence. 
Hence this issue is answered in affirmative and in favor of plaintiffs.  

9.ISSUE NO-4 :-BAD FOR NON-JOINDER AND MIS-JOINDER OF PARTIES 
The defendant no-1 in his written statement pleaded that this suit is bad for non-
joinder and mis-joinder of State of Assam and Vodafone. But the defendant no-1 
failed to prove such facts by tendering any forms of evidences before this court. After 
careful perusal of pleadings as well as the entire evidences on records, this court not 
finds anything in the records that can prove the fact that suit is bad for non-joinder of 
necessary parties or mis-joinder of parties. Hence this issue is answered in affirmative 
and in favor of plaintiffs.  
 
10. ISSUE NO-5:- WHETHER THE DEFENDANT NO-1 AND 2 ARE ILLEGALLY ERECTING 
TOWER WITH A VIEW TO CREATE HAZARD TO HUMAN LIFE:-  
This issue is relates to real points of controversy between the parties. Whether the 
defendants no-1 and 2 illegally erecting tower with a view to create hazard to human  
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life this question is the crux of this dispute between the parties. As because the 
plaintiffs have brought instant suit for passing permanent injunction against the 
defendants from constructing mobile tower in compound of the defendant no-1. The 
pleading of plaintiffs indicates that construction of mobile tower already started in 
the compound of defendant no-1, whereas defendant no-1 in his written statement 
contended that construction of mobile tower started in the month of January, 2009 
and it started functioning from the month of April, 2009. The pleadings of both sides 
clears the fact that there is a construction of mobile tower in the compound of 
defendant no-1. Now important question arises from the pleadings of both sides, as to 
whether said construction of mobile tower in the compound of defendant no-1 was 
intentional by the defendants no-1 and 2 with a view to create hazards in the human 
life. The primary burden lies upon the plaintiffs to prove the fact that alleged 
construction of mobile tower in the compound of defendant no-1 is illegal and hazards 
to human life. In this case plaintiffs side examined as many as four witnesses and 
exhibited fourteen numbers of documentary evidences before this court. I have 
carefully gone through the oral and documentary evidences of plaintiffs side, where I 
find that Ext-1 to 5, 8 and 11 all are xerox copies and all such documentary evidences 
not signed by my predecessor in office, as such all such documents not admissible in 
evidences. The oral testimonies of all four witnesses supported the fact that plaintiffs 
are residing at ward no-12 of Dhubri town, which is very thickly populated area and 
defendant no-2 also  adjacent neighbors of plaintiffs and other plaintiffs also residing 
connectedly within a short distance of the residence of defendant no-1 and  in the 
month of April, 2009 the plaintiffs came to know that defendants no-1 and 2 without 
any obtaining no objection certificate from neighboring peoples managed to install 
Vodafone Tower in compound of defendant no-1. PW-1 further stated in his 
examination in chief that defendant no-1 committed fraud in obtaining NOC from 
Dhubri Gauripur Development Authority by putting signatures of some deceased 
persons of Dhubri District and some other persons and against which Dhubri P.S Case 
No-405/2009 filed by the plaintiff against the defendant for committing forgery and in 
the meantime Dhubri Gauripur Development Authority issued letter dated-13/7/09 to 
the defendant no-1 to appear and produce signatures of no objection certificate but 
the defendant no-1 failed. PW-1, PW-2 and PW-3 were not cross-examined by the 
defendants side, as such their testimonies remains unshaken and as it stands. From 
the testimonies of PW-1, PW-2 and PW-3 it has categorically appears before this court 
that there is a construction of vodafone mobile tower in the compound defendant no-
1 and testimony of PW-4 clearly proves before this court that Dhubri Gauripur 
Development Authority withdrawn the NOC issued for construction of tower after 
holding official inquiry. PW-4 in his testimony proved the notice of withdraw of NOC 
vide Ext-14, Ext-12 is the inquiry report and Ext-13 is the letter of complaint against 
the construction of mobile tower.  
The oral and documentary evidences of plaintiffs side clearly proves the entire 
averments of plaintiffs side. But plaintiffs side in this case failed to prove the fact 
that defendants no-1 and 2 illegally erected alleged mobile tower with a view to 
create hazards to human life. As because the plaintiffs side in this case failed to 
examine or prove any expert report or opinion, which may prove the fact that 
defendants erected the mobile tower with intention to create hazards to human life.   
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The construction of alleged mobile tower in the compound of defendant no-1 is 
admitted and proved but whether said construction was intentional with a view to 
create hazards to human life that fact is not proved by plaintiffs side in this suit. But 
the oral testimonies of all witnesses and Ext-12 to 14 documents clears one fact 
before this court that alleged construction of Vodafone mobile tower in the compound 
of defendant no-1 is illegal, as because the Gauripur Development Authority after 
holding an inquiry withdrawn the NOC given to the defendants for construction of 
mobile tower. In the other hand defendants side failed to prove the averments of 
written statement by adducing any forms of evidences before this court. 
Therefore in the light of all the above discussion I am of considered opinion that 
plaintiffs side failed to prove the fact that construction of alleged vodafone mobile 
tower in the compound of defendant no-1 was intentional and with a view to create 
hazard to human life, but  the plaintiffs able to prove the fact that alleged 
construction of mobile tower is illegal. Hence this issue is answered in partly in 
affirmative and in favor of plaintiffs.  
 
11. ISSUE NO-6&7:-RELIEFS 
Both the above issues are co-relates and same in nature and that is why both issues 
above are taken together for discussion and decision. In view of discussion and 
decision made in issue no-4, plaintiffs are only entitled to get a decree for permanent 
injunction restraining the defendants no-1 and 2 from commissioning/starting the 
works of tower. Hence both the issues above are answered partly in affirmative and in 
favor of plaintiffs. 
                                                  ORDER 
12.  In the result plaintiffs suit is decreed partly in affirmative and in favor of 
plaintiffs by passing an order of permanent injunction against the defendants 
restraining them from construction of vodafone mobile tower in the compound 
of defendant no-1.  

13. Prepare a decree accordingly.  
 
14. Judgment is pronounced and delivered in open court under the hand seal of this 
court on  3rd day of May,  2014. 

 
 
 
 

 
 
   MUNSIFF NO-1 

                  Dhubri  
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                                                       APPENDIX 
 
 
1. PLAINTIFFS WITNESSES              PW- 1 Haradhan Banik 

            PW-2 Biswajit Das 
      PW-3 Joydeb Mondal 
      PW-4 Sanjib Kr Bhowmik 
                                       
  
3. PLAINTIFFS EXHIBITS   : -           Ext-1&2  Copy of Complaint 

            Ext-1 &2 (series) Signatures 
  Ext-3 Letter 
  Ext-3(series) Signature 
  Ext-4 Public Complaint 
  Ext-5 Copy of Application under  R.T.I 
  Ext-5(1) Signature 
  Ext-6 C.C of F.I.R 
  Ext-7 Letter 
  Ext-8 C.C of deposition 
  Ext-9 Aplication to DGDA 
  Ext-10 C.C of order 
  Ext-11 Internet Copy of affect of tower 
  Ext-12 Enquiry Report 
  Ext-13 Public Complaint 
  Ext-14 Notice 
  Ext-13, 14 (series) Signatures 
 
 
 
 
 MUNSIFF NO-1 
                                                                                         Dhubri 


