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HEADING OF JUDGMENT IN ORIGINAL SUIT.Dhubri 

 
IN THE COURT OF MUNSIFF NO 2, DHUBRI 

. 
Title Suit No.161/2005 
 
 

Present: B. Medhi, 

  Munsiff no 2, Dhubri 

Plaintiff........................... 

1. Sri Bikash Ch. Pradhani 

S/O- Late Bhuban Chandra Pradhani 

Vill- South Takrechara 

P.O & P.S. Golakganj, Dist- Dhubri 

 

-------------------VS------------------- 

 Defendant......................... 

1. Sri Anup Sarkar 

S/O- Late Rathindra Mohan Sarkar 

Vill- Dakhin Raipur, Golakganj 

P.O & P.S.- Golakganj, Dhubri 

    2. Sri Bibekananda Ray Pradhani 

    S/O- Birendra Ch. Ray Pradhani 

    Vill- Nalia, Golakganj, Dhubri 

     

 

Given under my hand and seal on this 29
th

 May 2014 in the presence 

of, 

 

1. Sri HarMahan Das, Learned Advocate for the Plaintiff. 

2. Sri Ramesh Ch. Jain, Learned Advocate for the Defendant. 

 

JUDGEMENTJUDGEMENTJUDGEMENTJUDGEMENT    

This is a suit for declaration and permanent injunction. 



Brief fact of the case:  

The plaintiff has filed the suit stating inter Alia that the father of 

the plaintiff Late Bhuban Chandra Pradhani was the owner in respect 

of the lands about 50 Bighas covered in different dags in Khatian  

number- 231 in the village- Charaikhola and Khatian nos.-369, 359, 

274 & 249 in village- South Takrerchara Pt.-IV under Golakganj Circle.  

He died about 28 years ago leaving behind his legal heirs and 

successors including the plaintiffs.  After his death the aforesaid landed 

property including the houses where partitioned amicably.  As per the 

partition and the family arrangement the plaintiff and got 7B-4K-8L in 

Dag number841 of Khatian number-369. 

 The plaintiff has further claim that since the time of partition he 

has been possessing his share peacefully and Kacha Patta has been 

issued in his name in respect of land shown in schedule shown in the 

plaint. 

The plaintiff had earlier filed TS no- 311/87 against his elder 

brother for declaration and permanent injunction with respect to land 

in Dag No—48 of Khatian number-369 and the same has been Decreed 

in favour of the plaintiff on 06/03/2000. 

There plaintiff now a allege that the defendants with ulterior 

motive have been conspiring to grab the below schedule land and 

threatened the plaintiff to disposes him from the suitland.  The plaintiff 

claims that defendants her strangers and have no locus standi to claim 

the suitland. 

For that reason the plaintiff has filed this suit praying for 

declaration of right, title, interest and possession as well as permanent 

injunction. 

After registration of the suit summons were issued to the 

defendants which were properly served and then filed their written 

statements. 

In their written statements the defendants have taken some routine 

Pleas like the suit is not maintainable both in law and on facts, the suit 

is barred by Res Judicata, the suit is barred by limitation, the suit is 



barred by estoppels, waiver and acquiescence and the suit is bad for 

non-joinder of necessary parties. 

The defendants in their written statement has stated that 

defendant number-1 and defendant number -2 are the sons of Abha 

Rani Sarkar and Eva Rani Pradhani.  The defendants having admitted 

that after the death of Bhuban Ch. Pradhani his properties were 

partitioned amongst his legal heirs, claimed that Eva Rani Pradhani 

and got her share of total land measuring 8B-18L.  The plaintiff claims 

that she resides in village- Nalia and therefore the plaintiff was 

allowed to look after the said land.  But plaintiff has fraudulently filed 

the suit by manufacturing false documents of land in other to grab the 

land of Eva Rani Pradhani.  The defendants further claim that the share 

of Eva Rani Pradhani is under exclusive possession of defendant 

number-2 and other legal heirs of Eva Rani Pradhani. 

The defendant also bring forth the fact that the title suit number 

311/87 was filed against Bhupesh Ch. Pradhani in which the mother of 

defendant number two was made pro forma defendant.  The defendant 

claims that there is outright contradiction between the plaint in TS No-

311/1987 and the present suit.  The defendant further claims that 

during the continuance of MISC case No-91/2005 and the plaintiff has 

all of a sudden come up with the unregistered relinquishment deed 

which the defendant allege to be manufactured. 

Accordingly the defendants have prayed for dismissing the suit. 

     ISSUES 

My learned predecessor was pleased to frame the following issues 

after reading the plaint and the written statement. 

1. Whether the suit is maintainable? 

2. Whether the suit is bad for non-joinder of necessary parties? 

3. Whether there is any cause of action for the suit? 

4. Whether the plaintiff has right, title, interest and possession over 

the suitland? 

5. Whether the plaintiff is entitled to get any relief/reliefs as 

prayed for? 



6. To what other reliefs the parties are entitled to? 

Decision discussion and reasons thereof: 

Issue number one: whether the suit is maintainable? 

The defendants in the written statement has stated that the suit 

is not maintainable in its present form.  But there have failed to adduce 

any evidence and state any reason as to why the suit is not 

maintainable.  I have perused the pleadings of both sides as well as the 

evidence adduced by them.  I have found nothing to hold that suit is 

not maintainable.  Accordingly I am of the considered opinion that the 

suit is maintainable. 

Therefore this issue is decided in the affirmative in favour of the 

plaintiff. 

Issue number two: whether the suit is bad for non-joinder of necessary 

parties? 

The learned counsel from the defendant side has argued that the 

suit is bad for non-joinder of necessary parties.  The learned counsel 

has argued that the plaintiff has placed his claim on the basis of 

admitted deed of family partition and subsequent deed of 

relinquishment in favour of the plaintiff.  But the other legal heirs of 

late Bhuban Chandra Pradhani has not been made parties to the suit. 

On perusal of the plaint and other evidences it becomes 

evidently clear that there property was partitioned with the consent 

and concurrence of all the legal heirs of late Bhuban Ch. Pradhani.  In 

the alleged relinquishment deed also the same legal heirs appears to 

be parties.  But they are not made parties in the present suit.  I am of 

the considered opinion that without their presence the suit cannot be 

properly adjudicated.  They are necessary parties and their absence 

makes the suit bad for non-joinder of necessary parties. 

Accordingly this issue is decided in the negative against the 

plaintiff.  

Issue number three: whether there is any cause of action for the suit? 



Cause of action is the bundle of facts which the party alleging to 

exist has to prove to get the relief.  In other words it is the bundle of 

facts which is asserted by one party and denied by the other.  In the 

present case the plaintiff has claimed that he has acquired title over 

the suitland on the strength of partition deed and family arrangement.  

On the other hand although the defendants has admitted the partition 

and the family arrangement, denied that the plaintiff is entitled to a 

land measuring 7B-4K-8L.  The defendant has claimed that out of total 

land in Dag no-841 the plaintiff got only 2B of land and the rest has 

been in possession of the defendants since partition.  Therefore there 

is a clear assertion of one party and denial of the other.  Therefore I am 

of the considered opinion that the suit has a cause of action. 

Accordingly this issue is decided in the positive in favour of the 

plaintiff. 

Issue number four: whether the plaintiff has any right title and interest 

and possession over the suitland? 

The learned counsel from there plaintiff side has argued that as 

per the admitted partition deed amongst the legal heirs of late Dulal 

Ch. Pradhani, as shown in schedule “Cha” of the deed the mother of the 

defendant number two Eva Rani Pradhani would be entitled to total 

amount of land measuring 8B- 18L covered under Dag number 842 & 

842 of Khatian No-369.  By the same partition deed the plaintiff would 

get the total amount of land measuring 10B-3K-6L which comprises a 

land measuring 2 Bigha of the of number 841.  The learned counsel 

from there plaintiff side further argued that letter on Eva Rani 

Pradhani on 06/03/87 has relinquished a land measuring 5B-4K-8L to 

the plaintiff and therefore he is entitled to the Decree for the whole 

amount of land 7B- 4K-8L.  The learned counsel has argued that in 

their cross examination of the defendants number one he has 

identified the signatures of the executants in the relinquishment deed 

and thereby he has admitted the fact of relinquishment in favour of the 

plaintiff. 

The learned counsel from the defendant side on the other hand 

vehemently objected to the admissibility of relinquishment deed.  He 



has argued that the claim made through the relinquishment deed is 

beyond pleading hence cannot be admitted to be evidence in support 

of plaintiff’s claim.  Moreover, he argued that, the relinquishment deed 

is unregistered and hence considering the plethora of judgment of 

various high courts and the hon. Supreme court the same is not 

admissible in evidence. 

The learned counsel from there plaintiff side has argued that a 

relinquishment deed is not required to be registered by following the 

provision of section 18 of the Indian registration act.  He has argued 

that the claim of the suitland on the strength of the relinquishment 

deed is not beyond pleading as the same has been specifically pleaded 

in the plaint.  The learned counsel brought to my notice the word 

“relinquishment” appearing in the plaint.  The learned counsel is 

submitted that sometimes it happens, as in the present case, which 

some words get missed out because of typographical error but the 

same is normally rectified by writing in the plaint.  

The learned counsel from there defendants on the other hand 

has argued that the said word was not there in the plaint earlier and 

the same was inserted without authority of the court.  He showed  to 

me that copy of the plaint which was given to him by the plaintiff in 

which the word relinquishment does not appear.  He also brought one 

observation made by honourable additional district and session judge 

while disposing the title appeal against the order of injunction passed 

by this court.  In the said order the honourable Court further observed 

that the plaintiff did neither specifically pleaded the fact of suitland 

being obtained by relinquishment in the plaint nor in the injunction 

petition.  Accordingly he pleads that the same word is very clear to be 

expunged from the pleading. 

In the light of the above arguments I have gone through the 

evidence of both sides. 

PW1, the plaintiff himself, in his deposition has stated almost the 

same thing as that of the plaint.  He has asserted the already admitted 

fact of family settlement.  He has claimed that as per the family 

settlement there plaintiff has got a land measuring 2 Bighas in Daag 



number-841 of Khatia number- 369.  He has further claim that by the 

relinquishment he has obtained a land measuring 5B-4K-8L of the 

same Daag from his sister Eva Rani Pradhani.  On that account the 

plaintiff is claiming total amount of land measuring 7B-4K-8L. 

There plaintiff has exhibited exhibit number-1, the admitted 

family partition Deed  dated  03/03/79 and exhibit two, the copy of the 

relinquishment Deed Dated 06/03/87. 

Before coming to the decision on this issue, it is imperative to 

come to the conclusion as to admissibility of exhibit -2 which is the 

alleged relinquishment eight executed in favour of the plaintiff. 

The defendants have raised two folded objection against the 

admissibility of the said deed.  One on the ground that claim on the 

basis of exhibit two is beyond the pleading and the other that same 

being unregistered it is inadmissible. 

As regards the first objection I have gone through the arguments 

of both parties and also perused the plaint.  In the first paragraph of 

the plaint it appears or handwritten word “relinquished”.  It appears 

that on the basis of that word for the plaintiff went on to claim the 

suitland buttressing under relinquishment deed by agreeing that 

exhibit -2 is within the ambit of pleading.  However in the entire plaint 

the plaintiff did not state as to when and whose favour the 

relinquishment deed was made and that he is claiming the suitland on 

the basis of the relinquishment deed.  Interestingly it is the only word 

“relinquised” which appears in paragraph -1, appears to be the 

connecting link to make exhibit -2 within the ambit of pleading.  On 

simple perusal of the plaint makes it clear for even a layman to 

conclude that the plaintiff wanted to bank his claim upon the partition 

deed which both parties have admitted. 

Therefore I am of the considered opinion that merely 

incorporating the word “relinquished” cannot make exhibit-2 within 

the purview of pleading. 

Now as regards the second objection, although in view of the 

above observation, it's discussion holds little relevance, I deem it 



necessary to discuss as the learned advocates from both sides argued 

vehemently on it. 

Not to consider whether there are relinquishment deed is 

required to be registered or not let me embark upon Section 17 of 

registration act 1908.  Which says, 

“(1) The following documents shall be registered, if the property 

to which they relate is situate in a district in which, and if they have 

been executed on or after the date on which, Act No. XVI of 1864, or 

the Indian Registration Act, 1866, or the Indian Registration Act, 1871, 

or the Indian Registration Act, 1877, or this Act came or comes into 

force, namely:-- 

(a) ……………………………………….. 

(b) other non-testamentary instruments which purport or 

operate to create, declare, assign, limit or extinguish, whether 

in present or in future, any right, title or interest, whether 

vested or contingent, of the value of one hundred rupees and 

upwards, to or in immovable property; 

…………………………………………………………………………………………………………. 

……………………………………………………………………………………” 

Thus if non testamentary instrument creates, declare, assign or 

extinguish any right, title and interest rate must always be registered.  

And on testamentary instrument is the one which is plainly intended 

to be operative immediately and to be final and irrevocable.  In the 

present case in hand the plaintiff is claiming that the defendants had 

executed a unregistered relinquishment deed. 

The learned counsel from there plaintiff side has argued that the same 

is not required to be registered.  However the learned counsel from 

there defendant side submitted a decision given by honourable Andhra 

Pradesh HC vide Vangala Laxmma –Vs—Pashan Narsi Reddy passed in 

civil revision petition No-5720 of 20009.  In the said judgment it is 

held that a document which purports, declare, assign, limit or 

extinguish any right title or interest requires registration the even 

though the executants has no title.  



The relinquishment deed which the plaintiff was intending to 

rely upon suddenly creates a right in favour of the plaintiff and which 

requires compulsory to be registered. 

Now as regards the admissibility of the unregistered 

relinquishment deed by section 49 of the registration act 1908 reads 

as follows, 

No document required by section 171[or by any provision of the 

Transfer of Property Act, 1882 (4 of 1882)], to be registered shall-- 

(a) affect any immovable property comprised therein, or 

(b) confer any power to adopt, or 

(c) be received as evidence of any transaction affecting such property 

or conferring such power, 

unless it has been registered: 

This provision speaks for itself regarding the effect on the 

immovable property proposed to be transferred by the unregistered 

relinquishment deed and its admissibility.Unless such instrument is 

registered neither it can affect any immovable property nor is it 

receivable as evidence of any transaction affecting such property. 

Therefore the exhibit -2 is not admissible in evidence and 

therefore it cannot transfer any property to anybody.  As a 

consequence, I come to the conclusion that the plaintiff has a clear title 

of the suitland measuring 5B-4L-8K under that number-841 and 

Khatian No-369 by the plaintiff has failed to prove that any land was 

transferred by the alleged relinquishment deed. 

In view of the above discussions the exhibits 4 to 9 submitted by 

the plaintiff side, showing that the alleged suitland was given to 

Adhiars for cultivation becomes irrelevant to the decision of the issues 

in the present suit. 

Therefore I am of the considered opinion that the plaintiff has no 

right title or interest over the suitland. 

Accordingly this issue is decided in the negative against the 

plaintiff. 



Issue number five: Whether the plaintiff is entitled to get any 

relief/reliefs as prayed for? 

In view of our discussions carried out in issue number four I am 

of the considered opinion that the plaintiff is not entitled to any relief 

as prayed for. 

Issue number six: to what other relief/reliefs the plaintiff is entitled to? 

Considering the nature of dispute and decisions arrived at issue 

number 4 & 5 I am of the considered opinion that the plaintiff is not 

entitled to any other relief. 

 

 

ORDER 

 The plaintiffs are not entitled to get any relief. The suit is 
dismissed on contest. Parties shall bear their own costs. 

 Prepare a decree accordingly.  

 Given under my hand and seal on this 29th May of 2014. 

     

     APPENDIX 

Witnesses of the Plaintiff: 

1. PW1, Bikash Ch. Pradhani 

2. PW2, Dulal Ali 

3. PW3- Omar Ali 

    

Witnesses of the Defendant: 

    1. DW1, Bibeka Nanda ray Pradhani 

     



 

 

Exhibits of the plaitiff: 

1. Exhibit 1-Family Partition deed 

2.  Exhibit 2-  Relinquishment Deed. 

3. Exhibit 3- T.S. No- 311/1987. 

4. Exhibit 4 to 9- Copy of Adhiar Agreement. 

 

Exhibit of Defendant: 

1.  Exhibit A- Certified Copy of TS No-311/1987 

2. Exhibit B- Land Holding Cerificate 

3. Exhibit C- Land Revenue Reciept 

4. Exhibit D- Allotment Nama. 

 

 

 

Bidyut Medhi 

         (Munsiff No 2) 

 

    

 


