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In the Court of the Addl.Chief Judicial Magistrate ::::::::::;;Dhubri  

 

Present :Smt.T.Hussain  

Addl.Chief Judicial Magistrate  

               Dhubri  

 

                                                          CR case no.5513/13 

                                                           u/s 138 NI Act  

                                                               Kalpana Ray 

                                                                                 ……. Complainant 

                                                                              Vs                      

                                                                 Durgapada Ray                                                                  

                                                                           ........Accused person  

Advocates appeared :  

 For the Complainant :Mr.S.Hussain    

 For    the  Defence :  Mr.R.Karim 

Evidence recorded on :25.02.2014 

                                :16.10.2014 

                                :10.12.2014 

                                :10.04.2015                         

Argument heard on     :24.07.2015  

Judgment delivered on :05.08.2015  

                           Judgment  

1. Facts leading to filing of this complaint u/s  138 of NI Act by the 

complainant Smt.Kalpana Ray are that in discharge of a legally enforceable 

debt towards the complainant ,the accused Sri Durgapada Ray issued a 

cheque in favour of the complainant bearing no 765078dated 15.03.13 for 

Rs.60,000/-drawn on SBI Bashbari Branch ,Gauripur .It is stated that the 

complainant on 13.08.13  deposited the said cheque for collection the very 

same date the  cheque was returned unpaid due to insufficient fund in the 

account of the accused.It is stated further that thereafter the complainant 
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through her advocate sent a demand notice to the accused by registered 

post with A/D on 21.08.13 intimating him about the dishonor of the 

cheque and demanding payment of the cheque amount within 15 days 

from the date of receipt of the notice but failed to make the payment and 

the complainant filed this case   

2.On receipt of the case for disposal ,my Ld Predecessor on perusal of the 

complaint ,documents annexed to it and initial deposition of the 

complainant took cognizance against the accused u/s 138 N.I Act .On his 

making appearance ,the particulars of the accusations punishable u/s 138 

N.I Act were explained to the accused to which he pleaded not guilty and 

claimed to be tried. 

3.During the course of the trial ,the complainant has examined two 

witnesses including herself.After closing the prosecution evidence ,the 

accused has been examined u/s 313 of Cr.P.C and his defence 

recorded..The plea of the defence that he did not have any liability 

towards the complainant to issue the cheque and that actually his said 

cheque was lost and he intimated the matter to the bank.  

4.Points for determination: 

i) Whether the accused had issued the cheque bearing no. 765078 dated 

15.03.13  dated  for Rs.60,000/-  drawn on SBI Bashbari Branch ,Gauripur 

,in favour of the complainant in discharge of  legally enforceable debt  and 

the same was dishonoured on presentation for encashment due to 

insufficient fund ? 

ii)Whether the accused has failed to  make payment of the cheque 

amount to the complainant in spite of demand notice  issued to him 

intimating him about dishonor of the cheque and demanding the money 

mentioned in the cheque and thereby committed an offence u/s 138 N.I 

Act ? 

5.Decision and reasons thereof: 

     I have heard the arguments advanced by the Ld counsel for the parties 

and perused the materials available in the case record .For arriving at just 
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decision let us  scrutinize  the evidence on record . 

     Pw1 Kalpana Ray is the complainant has testified to the effect that on 

15.03.13 the accusedDurgapada Roy borrowed an amount of Rs.60,000/-

from her for the purpose of purchasing a vehicle with assurance to repay 

the amount within five months. Accordingly on 13.08.13 the accused  in 

discharge of the said dues to him, issued bearing no 765078dated 

13.08.13 for Rs.60,000/-drawn on SBI Bashbari Branch ,Gauripur.Ext-1 is 

the said cheque .Pw1 has further deposed that  on the very same date she 

deposited the cheque for collection but the Bank authority informed her 

that there was insufficient fund in the account of the accusedDurgapada 

Roy.She immediately verbally intimated the matter to the accused and on 

21.08.13 through her advocate sent a demand notice to the accused by 

registered post with A/D intimating him about the dishonor of the cheque 

and demanding payment of the cheque amount within 15 days from the 

date of receipt of the notice but failed to make the payment.Ext-2 is the 

copy of the demand notice and Ext-3 is the A/D card. 

              Pw2 Siddarertho Roy Choudhury is the son of Pw1.In his 

deposition ,Pw2 has fully supported and corroborated the evidence of 

Pw1. 

. This is the evidence adduced by the complainant in this case. From the 

evidence on record it is found that PW-1 has deposed that accused issued 

the Ext-1 cheque to discharge the liability he had towards the 

complainant. It has been further deposed by PW-1 that the cheque on 

being presented for encashment was dishonoured due to insufficient fund 

in the account of the accused.  The plea of the accused in his statement 

U/S 313 of Cr. P. C. is that he did not issue the cheque in question to 

discharge any debt or liability. Further, contention of the accused is that 

his said cheque was lost and he intimated the matter to the bank 

authority.  

    U/S 139 NI Act it is  to be presumed ,unless the contrary is proved ,that 

Pw1 received the cheque i,e Ext-1 in discharge of the debt .Though 
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accused has taken the plea that he did not issue the cheque and that his 

cheque was lost and that he intimated the matter to the Bank Authority 

,he has failed to adduce any evidence to prove his said plea. As such u/s 

139 N.I Act presumption is in favour of the complainant to the effect that 

the accused  in this instant case issued the Ext-1 cheque to the 

complainant(Pw1) in discharge of his liability towards the complainant. 

      Now coming to the point regarding dishonor of the cheque as claimed 

by the complainant ,it is seen that Pw1 has simply  that on 13.08.13 the  

she deposited the cheque for collection but the Bank authority informed 

her that there was insufficient fund in the account of the accused 

Durgapada Roy. There is nothing on Ext-1 ( the cheque ) to  show that  it 

has been returned unpaid . No banker’s slip or memo issued from the 

bank (as provided u/s 146 N.I Act ) has been produced to show that the 

cheque was dishonoured The complainant has failed to examine any bank 

official to show that the cheque was deposited or  that it was dishonoured. 

That being the position ,it is found that in absence of any evidence 

covering the point of dishonour of the cheque  ,the presumption u/s 146 

N.I Act  can not be taken in favour of the complainant.Thus it is found that 

the complainant has failed to prove  one of the essential ingredients of the 

offence punishable u/s 138 N.I Act. 

      Situated thus I have come to a clear finding  that the complainant has 

not been able to prove the charge leveled against  the accused. 

6. In the result the accused Durga pada Ray is acquitted of the charge u/s 

138 N.I Act and set at liberty forth with. 

     The bail bond shall remain in force for the next 6 months. 

Given under my hand and seal of the court on this 5th day of August 2015. 

 

                                                                                  T.Hussain 

        Addl.C.J.M ,Dhubri 
 
 
Dictated & corrected by me 
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Appendix: 

Witnesses Examined by the complainant: 

Pw1………Kalpana Roy Choudhury 

Pw2………Siddhartha Roy Choudhury 

Documents Exhibited by the complainat 

Ext-1 …..Cheque  

Ext-2……Demand notice  

Ext-3……..A/D card 


