
 

 

In the court of the Addl.Chief  Judicial Magistrate ::::::::::::::::Dhubri 

Present: Smt.T.Hussain 

Addl.Chief Judicial Magistrate 

             Dhubri 

                                          Misc.case No. 590/2013 

                                            U/S 125 Cr.P.C  

                                       Halima Bibi 

                                                     ……1st  party  

                                             vs 

                                        Abdul Jalil 

                                                       …..2nd  party 

Advocates appeared: 

For the 1st party:  Mr.M.Khan 

For the 2nd party: Mr.M.Islam 

Evidence recorded on: 30.04.2015 

                               :26.05.2015                                

Argument heard on    :26.05.2015 

Judgment delivered on:04.06.2015 

Judgment 

 1.The instant proceeding has been initiated upon the petition filed 

by the 1st  party U/S 125 Cr.P.C claiming maintenance from the 2nd  party  

for  herself  at the rate  of Rs.3,000/-  per month . 

          The pleaded case  of  the  1st  party  in  brief   is  that,  she  is the 

legally married wife of the 2nd  party and after the marriage  they started 

their conjugal life in the house of the 2nd party. It is alleged that since  

they had love affair ,taking advantage of that once the 2nd party had 

forcible intercourse with the 1st party as a result of which she became 

pregnant and subsequently under compelling circumstances their marriage 

was solemnized. After one  month of the marriage , the 2nd party 

demanded Rs.1 Lakh and a Motor Cycle  from the father of the 1st party as 

dowry. As the father of the 1st party could not meet the said demand ,the 



 

 

2nd party started to torture the 1st party physically and mentally . Further 

,at the instigation of his family members on 17.05.2013 the 2nd party left 

for Guwahati deserting the 1st party in her matrimonial home .Under 

tremendous trouble and mental agony  on 26.07.13 the 1st party gave 

birth to a male child and she suffered from some complications .But no 

treatment was provided to her and her child and  ultimately the family 

members of the 2nd party killed the baby  .Thereafter on 28.08.2013 the 

family members of the 2nd party assaulted the 1st party and thereafter 

drove her out .Since then she has been taking shelter in her paternal 

home .The 2nd party has neither visited the 1st party nor provided anything 

for her maintenance .The 1st party has claimed that she has no source of 

income whereas the 2nd party is a Mason and has been working at 

Guwahati .Besides that he has 10/12 bighas of land and by cultivating 

there he earns Rs.1 to Rs.1 ½ Lakh per year. And thus having sufficient 

means ,the 2nd party has been neglecting his wife/1st party  .Hence the 1st 

party has come up with the petition u/s 125 Cr.P.C seeking maintenance. 

2.The 2nd  party has contested the case by filing written statement 

contending inter alia that the case is not maintainable  and  denying  the  

allegations  made  by  the 1st  party in her petition against him and his 

family members and also denying the averments made by the 1st  party 

regarding his occupation and income . It is admitted by the 2nd  party that 

the 1st  party is his wife .The 2nd  party has contended that  after death of 

their son , on 16.08.13 in his absence , the  1st  party   went to her 

paternal home for “Nayor”(customary  visit to paternal home) with her 

father assuring to return within a week but thereafter she never  returned 

to her matrimonial home .Despite attempts made by the 2nd party and his  

family members  to bring her back ,the 1st party  refused to return. 

Thereafter finding no option ,the 2nd party sent notice to the 1st party 

through his lawyer requiring her to return to her matrimonial home for 

resuming conjugal life  and after receiving the notice the 1st party lodged a 

criminal case against him and his family members as well as the instant 



 

 

case . Regarding his income and occupation ,the 2nd party has claimed 

that he is a labourer and works under a Mason and his old parents 

younger brothers and sisters are dependent on him .Therefore he has no 

capacity to provide separate maintenance to the 1st party and the case is 

liable to be dismissed. 

3.In support of their respective cases both the parties have examined one 

witness each . 

4. Points for determination: 

         It is admitted fact that 1st party is the wife of the 2nd party. Further 

the claim of the 1st party that she does not have any source of income has 

not been denied by the 2nd party in his written statement.Therefore in this 

case the points for determination are: 

i)Whether the 1st party without having any reasonable cause refused to 

live with the 2nd party?  

ii) Whether the 2nd party having sufficient means has  refused / 

neglected to maintain the 1st party  ? 

iii) Whether  the  1st party  is  entitled to get maintenance from the 

2nd  party and if so ,what should be the quantum of the maintenance 

allowance? 

5. Decision and reasons thereof: 

     I have heard the arguments advanced by the ld counsel for the parties    

and perused  the  materials  available  in  the  case  record. My findings  

on  the  points  for determination and reasons thereof are as follows: 

point no.i): 

              Narrating the circumstances leading to her taking shelter in her 

paternal home  , the 1st party Mrs Halima Bibi supporting her pleadings   

has stated in her deposition as Pw1 to the effect that after leading 

conjugal life with her for six months ,the 2nd party went to Guwahati 

leaving her in his home and thereafter parents and other family members 

of the 2nd party started to torture her .They used to abuse her and did not 

provide adequate food and asked her to leave for her paternal 



 

 

home.Tolerating all these ,she stayed in her matrimonial home and gave 

birth to a child .No treatment was provided to her and her child and after 

about 20 days her child was killed and after three days of that she was 

demanded money and a car and  she was drove out of the matrimonial 

home.Since then she has been taking shelter in her paternal home. The 

2nd party already contracted 2nd marriage. 

      Though Pw1 has been cross examined at length nothing material 

could be elicited to dislodge her positive evidence .  

         On the other hand ,the 2nd party has in his evidence as Dw1 , stated 

to the effect  that after  death of the child, on the day on which prayer 

was held the 1st party went to her paternal home along with her parents 

and thereafter she never returned .After receiving  notice sent by him 

requiring her to return to her matrimonial home for resuming conjugal life 

,the 1st party  instead of returning home ,lodged a criminal case as well as 

the instant case seeking maintenance .  

        In his cross examination Dw1 /2nd party has admitted that he already 

contracted 2nd marriage without taking any permission from the 1st party 

though as per the conditions laid down in the Kabinnama he was required 

to take permission from his 1st wife before contracting 2nd marriage.He has 

further admitted that he never visited the paternal home of the 1st party 

for taking her back . 

         Thus it is found from the cross examination of Dw1 that though  he 

has claimed that  the 2nd party without having any reason his wife i,e the 

1st party left his home and living in her paternal home , it becomes clear 

from his admission  regarding his 2nd marriage that  due to his contracting  

2nd marriage  ,his 1st wife /1st party has been living in her paternal home . 

Further from his admission that he never visited  the paternal home of the 

1st party for taking her back leads to show that he has not made any effort 

for resuming conjugal life with the 1st party . 

         As per the explanation provided u/s 125(3)Cr.P.C “if a husband has 

contracted marriage with another woman or keeps a mistress ,it shall be 



 

 

considered to be just ground for his wife’s refusal to live with him “ 

           Therefore it is found and held that the plea of the 2nd party to the 

effect that the 1st party has been living in her paternal home without 

having any just ground is not sustainable . 

      Accordingly this point is decided in favour of the 1st party. 

Point.no.ii) 

        In her pleadings as well evidence the 1st party has claimed that the 

2nd party is a Mason and he has sufficient  cultivable land. 

      Denying that version of the 1st party regarding his income and 

occupation ,the 2nd  party has contended that he is a day  labourer . 

          It is evident that 2nd party is an able bodied person and therefore 

he has capacity earn sufficiently to maintain his family. Being an able 

bodied person it  is his obligation to maintain his wife . 

          Thus it is found  that he has sufficient means. 

              So  far as , neglecting   to  maintain  the 1st party by the 2nd 

party is concerned ,the 2nd party has no  where claimed  that he has 

provided anything for maintenance of the 1st party  . 

    Thus  it  appears  that  it  is an admitted fact that the 2nd party has 

neglected  to maintain the 1st party . 

         In view of the  discussion  made above it  is found and held that the 

2nd party having sufficient means neglected to maintain the 1st party . 

Point no.iii): 

      In view of my findings arrived at the foregoing points for 

determination, it is held that the 1st party is  to  get  maintenance  from  

the 2nd party .Therefore , now the quantum of the maintenance 

allowance is to be determined. 

           From the version of  2nd party  it is found that  he is a day  

labourer . Being an able bodied person ,it is his obligation to maintain his 

wife .In his evidence the 2nd party has claimed the his old parents and 

younger brothers and sisters are dependent on him. 

      Taking in to consideration the standard of living of the parties, needs 



 

 

and requirements of  the 1st party  ,cost of  living ,  financial position of  

the 2nd party (discussed above),  I am of the considered view that 

Rs.1000/- per month  to the  1st party  for her maintenance shall meet 

the ends of justice. 

6.Order: 

         In the result the 2nd party is directed to pay Rs.1000/-(Rupees one 

thousand ) per month to the 1st party  for her maintenance with effect 

from  today . The    2nd party   is  further  directed to pay a lump sum of  

  Rs.800/-(Eight  hundred) to the 1st party towards the expenses of the 

proceeding. 

       A copy of the judgment be supplied to the 1st party free of cost. 

Given under my hand and seal of the court on this 4th     day of June  

2015. 

 

                                                                                        (T.Hussain) 

                                                                               Addl.C.J.M,Dhubri 

 

Typed & corrected  by me: 

 

 

 

 

 

 

 

 

 

 

 

 

 



 

 

 

 

 

 

Appendix  

 

Witnesses Examined by the 1st party  

Pw1......Musstt.Halima Bibi ,1st party  

 

 Witnesses Examined by the 1st party 

DW1......Abdul Jalil,2nd party   

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 



 

 

 

 

                                                                Misc case no.590/13 

 

04.06.2015 

                    1st party is represented by her Ld counsel . 

                    2nd party is present .  

                     Judgment   is  delivered  in  open court. Judgment is  

                     written in  separate sheet. 

        From the evidence on record it is found and held that 

the    1st party is  entitled    to  get  maintenance   from  the 

2nd party . 

                     Taking in to consideration the standard  of 

living of the parties, needs and     requirements of  the 1st 

party  ,financial position of  the 2nd party ,cost of  living ,the 

2nd party is directed to pay Rs.1000/-(Rupees one thousand 

) per month to the 1st party  for her  maintenance with 

effect from today .The 2nd party is further directed to pay a 

lump sum of Rs.800/- (Eight hundred ) to the 1st party 

towards expenses of the proceeding . 

                         A copy of the judgment be supplied to the 1st  party      

                  free  of cost. 

 

 

 

 

 

 

 

 

 



 

 

 

 

 

 

 

 

 

 
 


