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J U D G M E N T  

 

     This Criminal Appeal is preferred u/s. 374 of Cr.PC. against the 

judgment dated 31-03-2016 by the learned Addl. Chief Judicial Magistrate in GR 

No.444/2010 convicting and sentencing appellants to undergo R.I. for one 

month each for commission of offence punishable u/s.341 IPC, R.I. for one 

month each for commission of offence punishable u/s.323 of IPC and fine of 

Rs.1000/- each i/d to 15 days of S.I., R.I. for one year each for commission of 

offence punishable u/s.325 of IPC and fine of Rs.5000/- i/d to jail hazot  for S.I. 

2 months.  

 

2.   Learned P.P. was heard along with learned counsel of the 

appellants.   
 

3.  The FIR by Dharma Roy on 21-10-2010 reveals that on that day 

at around 6 a.m. his elder sister Sukheswari Roy had gone to nearby field to 

defecate when accused persons namely Robi Roy, Dinesh Roy , Dhaneswar Roy, 
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Bishodini Roy, Mani Roy armed with sticks, iron rod, sword had confronted 

Sukheswari Roy on the public path and had assaulted her. As a result of the 

assault Sukheswari Roy had fallen down on the ground with injuries. When 

Gopal Roy, the husband of Sukheswari and his younger brother Anil Roy had 

tried to intervene, they had also been assaulted. Following the FIR a case was 

registered u/s.341/323/506/341 and charges had been framed 

u/s.341/323/325/506 of IPC by the learned trial Court in GR No.444/2010  

against accused Robi Roy, Bisodini Roy, Mani Roy @ Tarulata@Mani Roy and Joli 

Roy. One of the accused Dhaneswar Roy @ Dandeswar Roy was declared 

juvenile and was sent for inquiry to the JJB, Dhubri.  

4.   It is contended in the memorandum of appeal that an accused once 

convicted u/s.325 IPC cannot be convicted u/s.323 IPC for minor offence under 

section 222 Cr.PC. An offence punishable u/s.323 is a minor offence with respect 

to an offence of grievous hurt punishable u/s.325 IPC as such the impugned 

judgment is bad in law. It is further contended that evidence adduced by 

prosecution witnesses is beyond the FIR and non-explanation of injuries 

sustained by the prosecution witnesses is fatal to the prosecution case. The 

prosecution has totally failed to explain who had beaten whom and by what 

weapons. Besides the explanation of PWs, specifically the PW-2, 3 and 4 

(victims) are contradictory and they never uttered anything against Joli Roy, who 

is not a named accused in the FIR. As such the judgment of conviction is 

impugned and liable to be set-aside.   

 

5. Points for determination: 

 

1.  Whether the accused once convicted u/s.325 IPC cannot be 

convicted u/s.323 IPC for minor offence under section 222 of Cr.PC? 

2. Whether the non-explanation of injuries sustained by the 

prosecution witnesses is fatal to the prosecution case? 

3. Whether the Ld. Court below convicted the accused/appellant 

“Joli Roy” an innocent without any incriminating material? 

  

6.   Point No.1 : It appears  from the case record of GR 444/2010 that 

trial court had framed charges under Sec. 323 of IPC,325 of IPC and 341 of IPC 

against accused persons and in the judgment in GR No.444/2010 it is seen that  

appellants namely Robi Roy, Bishodini Roy, Mani Roy @ Tarulata@Manni Roy and 

Joli Roy have been convicted for all three offences charged with and have been 
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sentenced to undergo R.I. for one month each for commission of offence 

punishable u/s.341 IPC, R.I. for one month each for commission of offence 

punishable u/s.323 of IPC and fine of Rs.1000/- each i/d to 15 days of S.I., R.I. 

for one year each for commission of offence punishable u/s.325 of IPC and fine 

of Rs.5000/- i/d to jail hazot  for S.I. 2 months. One of the accused Dhaneswar 

Roy @ Dandeswar Roy was declared juvenile and was sent for inquiry to the JJB, 

Dhubri.  

           Now coming to the ingredients constituting an offence u/s.325 of IPC, 

voluntarily causing grievous hurt, it is seen that part ingredients of S-325 of IPC 

constitute an offence u/s.323 IPC, voluntarily causing hurt.  

          Section 71 of the IPC provides for limit of punishment of offence made up 

of several offences – Where anything which is an offence is made up of parts, 

any of which parts is itself an offence, the offender shall not be punished with 

the punishment of more than one of such his offences, unless it be so expressly 

provided. 

Where anything is an offence falling within two or more separate 

definitions of any law in force for the time being by which offences are defined 

or punished, or 

Where several acts, of which one or more than one would by itself or 

themselves constitute an offence, constitute, when combined, a different 

offence, the offender shall not be punished with a more severe punishment than 

the court which tries him could award for any one of such offences. 

                  Since the offence u/s.325 of IPC is made up parts and some parts 

in section-325 also constitute the offence u/s.323 IPC, it will not be conducive in 

the interest of justice to sentence the convict for both these offences. Thus in 

the light of the Section 71 IPC conviction of accused persons u/s-323 of IPC is 

set aside and appellants are acquitted of charge u/s.323 of IPC as accused 

persons are also convicted to more severe sentence u/s-325 of IPC.   

 

7.  Points No.2 & 3 : Now deciding these points we have to consider 

the circumstances that had surfaced in the evidence discussed by the trial Court.  

 

   PW-1, Dharma Roy, the informant of the case had stated that in 

the year at around 6 a.m. he had been informed over telephone that accused 

persons had assaulted his sister Sukreswari, his brother-in-law, Gopal Roy and  

Anil Roy, brother of Gopal Roy. He had seen his brother-in-law, Gopal Roy and 
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sister lying injured on the road. In his cross-examination PW-1 admitted not 

having seen the occurrence and admitted to Bishodini Roy being the sister of 

Gopal Roy and she being old.   

 

    PW-2 Gopal Roy one of the injured had stated that the night 

before the alleged occurrence, there had been a quarrel between Sukheswari 

and his mother, Patani Roy. The following morning his sister Bisodini, Robi, 

Dhaneswar, Tarulata had assaulted his wife Sukheswari while she was on her 

way back after defecation at the field. When he had come to the rescue of his 

wife he had also been assaulted by accused persons. His brother Anil Roy had 

also sustained injuries since he had also been assaulted by the accused persons. 

In his cross-examination he had reiterated accused persons attacking his wife on 

her way back home from the nearby field after defecation. Subin Roy was not 

present at the time of alleged occurrence. Tultuli Roy, wife of Subin Roy had 

seen the occurrence. Naba Roy, another Robi Roy, Dipak Roy had also seen the 

occurrence. Accused persons had assaulted him first then his wife. His brother 

Anil Roy had gone to the house of Tultuli Roy after sustaining injuries. PW-2 

admitted to Mani Roy being his niece and Joli Roy being his sister.  

 

    PW-3, Sukheswari Roy one of the injured corroborated PW-2 

Gopal Roy. PW-3 deposed that accused Robi, Bisodini, Tarulata@Mani and 

Dhaneshwar had confronted her on the public way on her way back after 

defecation on the altercation she had with her mother-in-law the previous night. 

Her husband and her brother-in-law Anil Roy when came to her rescue, Robi had 

assaulted her husband by means of a rod on the scalp. Dhaneswar caught hold 

of her and Bisodini had struck a blow on her head. In her cross-examination PW-

3 Sukheswari Roy had stated that Nabo, Robi, Moina had taken her to her 

house. Accused Robi had lodged the case against her and few others alleging 

assault upon accused Mani Roy @ Tarulata by them.  

 

   PW-4, Anil Roy one of the injured deposed in his evidence with 

regard to informant being the brother-in-law of his brother Gopal Roy. According 

to PW-4 his sister-in-law Sukreswari was on her way back home after defecation 

in the morning hours. She had been confronted by accused persons. When he 

himself and his brother Gopal had come to the rescue of his sister-in-law, 

Dhaneswar first had attacked him, assaulting him, causing several injuries on his 

body. His brother Gopal Roy had also been assaulted and he had also sustained 
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injuries. In his cross-examination he admitted to Sukreswari being his sister-in-

law and Bishodini being his sister. According to PW-4 the previous night his 

sister-in-law had altercation with his mother over some family matters. Accused 

Robi Roy had also lodged a case against him, his brother and sister-in-law 

alleging that they had assaulted Mani Roy, one of the accused.  

 

   PW-5 Naba Kanta Roy had deposed that he had seen accused 

Robi assaulting Gopal with an iron rod on the right hand. One Mahadev had 

arranged for an ambulance and sent the victim to the hospital. In cross-

examination he had stated about the presence of large crowd at the place of 

occurrence. According to PW-5 accused Bisodini is the sister of Gopal Roy.  He 

was aware about Gopal’s wife getting into quarrel with Gopal’s mother.  

 

    PW-6 Robindra Roy on the day of the alleged occurrence at 

around 5:30 a.m.  he had seen accused Robi Roy assaulting Gopal Roy and his 

brother Anil Roy. PW-6 in his cross-examination stated about Naba Kanta Roy 

having accompanied him to the place of occurrence. He was aware about wife of 

Gopal often getting into quarrels with his maternal aunt, Gopal’s mother.  
 

   PW-7, Moyna Roy had seen accused Robi Roy, Bishodini and 

Tarulata@Mani assaulting Gopal and at the relevant point of time, the time was 

6 a.m. In her cross-examination she admitted having stated before the I.O. 

about Gopal’s brother Anil taking shelter at her house after the incident.  

   

   PW-9, Dipak Roy had stated that on his way back home from his 

place of work he had seen Gopal and Anil lying injured on the road. He had 

brought both injured person to their house. Later he had heard that Robi Roy 

had assaulted them. In his cross he denied having seen the perpetrators of the 

alleged assault upon Gopal and Anil at the place of occurrence. 

 

   PW-10 the M.O. had stated that on 21-10-2010 he had examined 

one Sukreshwari Roy and had found following injuries; laceration over right 

parietal region of the scalp, 4 c.m. X .5 c.m, bruise in left forearm, reddish in 

colour. The patient had been admitted into the hospital for three days. Her 

injuries are simple, fresh and caused by blunt weapon. On the same day he had 

examined one Anil Roy, 20 years and had found following injuries. Bruise on 

right forearm, 1 ½ “ reddish in colour, bruise over right buttock, 2” X 3”, reddish 

in colour, bruise over right knee over posterior laterally 1” X ½” this patient was 
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also admitted into the hospital from 21-10-2010 to 23-10-2010.  In his opinion 

the injuries were simple, fresh and were caused by blunt object. On the same 

day he had also examined one Gopal Roy, 30 years and had found following 

injuries; scalp laceration over right parietal temporal area, 5 c.m. x 1 c.m., 

laceration over left elbow posterior ally 3 c.m. X .5 c.m, fracture over left 

clavicle. The patient was also admitted into hospital from 21-10-2010 to 24-10-

2010 vide hospital general registration No.21938/10, His X-ray reflects facture 

over left clavicle and on left forearm, fracture shaft of ulna. In his opinion the 

injuries No.2 & 3 were grievous in nature while the injury No.1 was simple and 

caused by blunt object and fresh.  

 

   PW-11 I.O. had stated about having received the FIR on 21-10-

2010. In the cross examination PW-11 stated about Robindra Roy telling him 

during interrogation about not being present at the place of occurrence at the 

time of the alleged assault. PW-11 further stated about Dipak Roy not telling him 

during interrogation that he had taken victims to their house. 

 

8.  The learned advocate for the appellants in the light of the 

discussion of the evidence by trial court in the judgment in GR No.444/2010  

contended in the course of his argument about PWs making improvement upon 

the story in the FIR in their evidence. The ld defence counsel contended that 

prosecution had adduced two sets of evidence where one contradicted the  

other. In this regard ld counsel related the decision of Badhua Mura Vs- State of 

Assam reported in 2002 (2) GLT 103 that “Criminal trial- Appreciation of 

evidence- when prosecution adduces two sets of witnesses, one contradicting 

the other and the court is not in a position to hold confidently as to which set of 

witnesses has told the truth, then both sets of witnesses have to be discarded.” 

 

9.  In support of his contention that victims failed to specify name of 

the accuseds who actually caused injuries to them and their failure vitiating the 

prosecution case, the learned counsel had put reliance on the decision reported 

in 2015 (155) AIC 300 (Cal. H.C) wherein the Hon’ble Calcutta High Court held 

that “who caused the injury to the victim not proved – order of conviction 

cannot be sustained”    

 

10.  ld defence counsel in support of his contention with regard to 

accused Joli Rai being entitled to acquittal on benefit of doubt, there being no 

evidence put reliance upon the decision of Gauhati High Court in (2008) 2 GLR 
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657 “it is hardly necessary to observe that it is well accepted principle of criminal 

jurisprudence that burden of proof rests always on the prosecution in a criminal 

case. The principle is based on the found fundamental principle that the accused 

should be presumed to be innocent till he is proved guilty by proving the case 

against him/them beyond reasonable doubt. It is important to note that such 

burden of proof never shifts.”  
 

11.   Further according to ld defence counsel Tultoli Roy, Subin Roy 

according to PW-2 had seen the alleged occurrence but these two witnesses had 

not be examined by the prosecution. PW-5 had deposed that Mahadev had 

called the ambulance and took the victims to the hospital but none of these 

witnesses had been examined by the prosecution in the case. In support learned 

defence counsel had put reliance on the decision of Sohan & another Vs- State 

of Haryana & other reported in 2001 Supreme Appeal Reported (Criminal) 353. 

The Apex court had held that failure to examine and with holding of material 

witness is held to be fatal for prosecution in view of convicting the accused on 

sole evidence of interested and inimical witness without examining such material 

witnesses. 
 

12.  Defence counsel further put reliance on Nawal Ram – Vs- the 

State of Rajasthan reported in 2005 Cri. L.J. 4726 where in the Rajasthan High 

Court held as such ”Penal Code S.323 & 341 voluntarily causing hurt- accused 

person alleged to have given beatings to – complainant and witness stated that 

many persons were present on spot- However no independent witness has been 

produced by prosecution – Material contradictions in statements of complainants 

& victim – prosecution failed to prove guilt of accused persons beyond 

reasonable doubt – Acquittal of accused persons proper.” 

 

13.  On the other hand learned P.P. had argued that it is very much 

evident from the evidence of injured PWs that they had  specifically implicated 

accused persons being perpetrators of the alleged assault upon them. Since 

accused persons were relatives of the victims there should be no dispute with 

regard to their identification. Further evidence of the M.O. is also consistent with 

the evidence of the injured persons though a little variance can always be 

ignored and as such the appeal is liable to be dismissed and the conviction and 

sentence passed deserves to be upheld.  
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14.  Now coming back to the prosecution evidence discussed by trial 

court it is evident that the evidence of PW-2,PW-3and PW-4 being evidence of 

injured persons same can be relied upon  without corroboration and the 

evidence of an injured person is to be wholly reliable according to catena of 

decisions of Hon’ble Supreme Court.  
 

15.             Now when PW-2, Gopal Roy had said that he had been assaulted 

by accused persons he meant Robi, Bisodini, Tarulata and Dharmeswar and two 

independent witnesses PW-5, Naba Kanta Roy and PW-6 Robindra Roy had seen 

accused Robi Roy assaulting Gopal and his brother Anil Roy. PW-7 Moyna Roy 

who was present at place of occurrence seeing Robi, Bisodini and Tarulata Roy 

assaulting Gopal, evidence of these witnesses cannot be held to be contradictory 

to what injured witnesses PW-2,Gopal, PW-3,Sukheswari and pw-4, Anil had said 

since their presence at the place of occurrence has come up in the evidence. It 

is also evident from the evidence of PW-2,Gopal, PW-3,Sukheswari and PW-4, 

Anil that accuseds Robi,Bishodini and Dhaneswar being perpetrators of the 

alleged assault upon them but the presence Tarulata @ Mani with them has not 

been denied by PW-2,Gopal, PW-3,Sukheswari as PW-3 had stated about 

Tarulata along with Robi, Bisodini and Dhaneswar charging at her on seeing her 

coming on the road. PW-7, Moyna had seen Tarulata along with Robi, Bisodini 

and Dhaneswar participating in the alleged assault upon PW-2, PW-3 and PW-4 

and accused persons were armed with sticks rod etc. Thus the accused persons 

had the intention to assault Sukheswari. The evidence of the M.O. PW-10, with 

regard to injuries sustained by Gopal Roy, his wife, Sukheswari and his brother 

Anil Roy suggest that the accused persons had struck Gopal and Sukheswari 

with some heavy object since according to medical evidence the x-ray had 

revealed fracture of left clavicle (collar bone) and fracture of left forearm, shaft 

of ulna of Gopal and Sukheswari had received lacerated injury on her scalp. PW-

3 had specifically implicated Robi of using an iron rod in striking blows on the 

head of her husband and the medical evidence also revealed a lacerated injury 

on the head of Gopal.PW-5 Naba Rai had also seen Robi Rai striking a blow on 

the right hand of Gopal. There is no evidence that accused persons had also 

sustained injuries on their persons. Thus accused persons are proved 

aggressors.    
 

16.              Further it is evident from the evidence on record that Rabi Roy, 

Bisodini, Tarulata@Mani and Dhaneswar came together while confronting PW-3 
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Sukheswari Roy who was alone on her way back home after defecation at the 

field  and according to PW-3 Sukheswari Dhaneswar caught hold of her and 

Bisodini had struck her and Robi had assaulted her husband by means of a rod 

on the head. Thus accused persons are proved to have acted in furtherance of 

their common intention. Though none of the injured witnesses had related the 

name of Tarulata @Mani being one of the perpetrators of the assault on PW-2, 

PW-3 and PW-4 but her presence along with other accused persons had been 

related to by PW-2 Gopal. PW-3, Sukheswari and PW-7 Moyna who is a resident 

in the immediate neighbourhood of the place of occurrence and as such Tarulata 

@ Mani is also proved to have acted in the furtherance of the common intention 

inspite of the fact that she was not proved to have assaulted the victims and as 

such she was rightly convicted.  
 

17.                 Thus in the light of the discussion of evidence on record I am not 

inclined to agree that making improvement upon the FIR by witness will any way 

vitiate the prosecution case as FIR in the light of section 154 of Cr.P.C is 

information in the first in point of time and upon which the investigation is set to 

roll. Further in the light of section 145 of the evidence Act the FIR can be used 

to contradict its maker same being not substantive piece of evidence. Further 

evidence of PWs were not found to be contradictory to the extent that the court 

was not in a position to hold confidently as to which set of witnesses has told 

the truth. I am inclined to give benefit of doubt to accused Joli Roy as none of 

the PWs had implicated her or her presence had been related to by any of the 

witnesses in the evidence and as such I agree with the observation made by 

Gauhati High Court as reported in (2008) 2 GLR 672 wherein Nameirakpam 

Inaotomba Singh v. Union of India  it was held in the light of Section 3 of the 

evidence Act, applicability – reasonable doubt is to be based on reason and 

common sense and must grow out of evidence in the case – Dictum “it is better 

to let hundred guilty escape than punish an innocent”. However, in view of the 

evidence discussed above the law points laid down in above decisions various 

High Courts cited by learned defence counsel above in his argument are 

rendered not acceptable in the context of the present case.    

 

18.              Accused Joli Roy had not been named by any of the witnesses 

being a party to the alleged assault on PW-2, PW-3 and PW-4 and considering 

there is no evidence against Joli Roy, I hold that learned trial Court erred in 

convicting the accused. The accused Joli Roy is acquitted and set at liberty 



 10

forthwith on benefit of doubt u/s-3 of the evidence Act. However, so far 

conviction with regard to other accused persons namely Bisodini, Robi and 

Tarulata is concerned, I had not been able to detect any irregularity  in the 

discussion of evidence by learned trial Court and as such I find no scope for 

interference in the conviction of these accused persons for offences u/s.341 and 

325 of IPC R/W Sec. 34 of IPC. The conviction of Bisodini, Robi and Tarulata is 

upheld. Considering the gravity of injuries proved to have been sustained by the 

victims I am not inclined to interfere with the sentence imposed on Bisodini, 

Robi and Tarulata u/s-325 and section 341 of IPC by trial court . The appeal is 

partly allowed to the extent of the findings in point No-1 and the acquittal of 

accused Joli Rai on benefit of doubt. 

     

19.  Send back the case record along with the copy of the judgment to 

the learned Court below.  

   

  Given under my hand and seal of the Court on this 20th day of 

August, 2016. 

 

 

 

 

Dictated & Corrected by me 

                     Sessions Judge, Dhubri 

 

 

Sessions Judge, Dhubri. 


