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J U D G M E N T  

   

   This Criminal Appeal is preferred u/s. 374 of Cr.PC. against the 

impugned judgment and order of conviction dated 08-09-2015 passed by 

learned Judicial Magistrate, 1st Class, Sri B. Kshetri convicting the appellant and 

sentenced her to S.I. for 1(one) year and to pay a fine of Rs.3,000/- i/d to 

undergo further S.I. for 2 (two) months in connection with G.R. Case 

No.449/2009 u/s.324 of IPC.  

 

2.  During hearing the L.C.R. was called for and learned P.P. was heard 

along with learned counsel of the appellant.   

 

3.   I have gone through the judgment in G.R.449/2009 dated 

08/09/2015 of learned JM 1st class Dhubri. The prosecution case as appears 

from the judgment is that the accused  Forida Khatun on 29-10-2009 at about  

5-15 p.m. had struck blows by means of a machete  on her mother-in-law, 

Khamijan Bibi, from behind the back of the victim when the victim was offering 

Namaj in the evening. The charge sheet had been filed u/s. 326 of IPC and 

charge had been framed u/s.326 of IPC against the accused, Farida Khatun.     
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4.   Now the primary ground for preferring this appeal was that there 

was gross error in appreciating the evidence on record as there was no eye 

witness and the victim had not been interrogated by the I.O. u/s.161 of Cr.P.C. 

and as such findings on conviction u/s.324 of IPC was misconceived.  

 

5.    I have gone through the evidence of prosecution witnesses that 

had come in for discussion in the judgment and find that PW-1 Md. Eli Box Sk., 

the husband of the victim, Khamijan Bibi was not an eye witness. His evidence 

was relevant to the extent of having seen his wife being carried in a halley with 

injuries on her person. He had heard that the accused had assaulted his wife.  

 

  In his cross-examination it came to light that the accused Farida 

is his daughter-in-law. At the time of incident Farida was in an advance stage of 

pregnancy. It is also revealed in the cross-examination that Farida’s husband and 

PW-1’s son was also not present at the house at the time of alleged incident.  

 

6.  The evidence of PW-2 Mahila Khatun, the sister-in-law of 

informant had seen the accused striking blows upon the head and hand of her 

mother-in-law by means of a machete causing bleeding injuries.   

 

  In her cross-examination it is revealed that she had denied the 

suggestion with regard to not having stated to the I.O. about seeing the accused 

striking blows by means of a machete on the head and hand of her mother-in-

law.   

 

7.  PW-3 Pamela Bewa stated to have seen blood oozing out from 

injuries sustained by the wife of the informant on her head. PW-3 had heard at 

the place of occurrence that the perpetrator was the daughter-in-law of the 

victim.   

  In her cross-examination it is revealed that she had reiterated 

about noticing bleeding injuries on the informant. 

 

8.   The evidence of PW-4, Abdul Momin reveals that he stated to 

have seen the victim, the wife of the informant being carried in a helly upto  

daily market and from there she was taken to Kukurmara hospital in 108. PW-4  

had been told by the injured that the accused had struck her with a dao. 
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  In the cross-examination it is revealed that PW-4 was unable to 

recollect names of persons in whose presence the victim had confided to him 

about the alleged assault upon her by the accused. 

  

9.  P.W-7 is the M.O. Dr. Arup Ghosh who on 30-10-2009 had 

examined the victim, Khabijan Bhanu and had found lacerated injury on right 

parietal region measuring 8”X 3” X 2” with multiple tendon injury of the right 

hand with compound injury on the right  wrist joint. Injuries are grievous in 

nature caused by sharp weapon. Ext-2 is the injury report bearing his signature 

ext-2 (1). 

  In his cross the PW-7 admitted not having examined the injured 

on police requisition and that no X-ray was done on the injured.    

 

10.  C.W-1 Khamijan Bibi the victim had stated that accused was her 

daughter-in-law and while offering evening prayer the accused armed with a dao 

coming from behind her back by means of the said dao had struck blows on her 

right arm and on her scalp. Following the assault the accused had fled away 

from the house and she had been taken to the Kukurmara hospital. She had to 

receive stitches for injuries she had sustained. 

 

  In cross-examination of C.W-1, it is revealed that there is a court 

remark with regard to the antagonistic approach of the witness towards the 

accused and that she had even refused to look at the accused. She refused to 

answer questions put to her by the defence.   

 

11.  Now it is evident from the evidence of PWs that the identity of 

the accused has not been disputed. The weapon i.e. dao used had not been 

seized by the police. The M.O. examined the injuries without police requisition 

and x-ray of the fracture of right wrist of the victim had not been taken. In the 

backdrop of the evidence above prosecution witnesses, the learned lower court 

had decided to differ with the opinion of M.O. so far the opinion of the MO that 

the injuries sustained by the victim was grievous in nature caused by sharp 

edged weapon. The learned lower Court had held in his judgment that the 

opinion of the M.O. fracture of wrist being grievous had been formed by the MO 

without getting the fractured bone x-rayed. So the learned lower court had held 

that the injuries sustained by the injured were simple caused by sharp weapon. 
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Now so far the question of identification of the accused and the weapon used is 

concerned, the evidence of the prosecution witnesses including the M.O. PW-7  

had corroborated each other except for minor omissions in the evidence of the 

PWs. It is not always that the statement of PW recorded by the I.O. u/s.161 of 

Cr.PC is to be accepted as gospel truth. Except for using the such statement in 

contradicting the maker u/s.145 of Evidence Act, such statement of the PW is 

not admissible as substantive evidence. Suggestions put to the PWs in the cross 

examination has to be proved by the defence and as such the Court has to 

primarily assess the evidence of PW with regard to its being wholly reliable on 

the basis of the evidence given in examination-in-chief unless omissions proved 

by the I.O. in the evidence of such PW had been on material particulars of the 

prosecution version.  

 

12.  Now in the present case all PWs had seen bleeding injuries on the 

person of the victim, Khajima Bibi and the victim herself has specifically 

implicated the accused being the perpetrator of the alleged assault upon her by 

machete. The evidence of the victim with regard to the type of weapon used in 

causing those injuries sustained by her is consistent with the opinion of the 

Doctor to the extent that injuries were caused by sharp edged weapon. Further, 

with regard to the assessment of nature of those injuries made by the learned 

lower court to be simple caused by sharp edged weapon, I hold that there is no 

scope for interference since firstly the injured was not examined on police 

requisition and the opinion of the Doctor as to fracture of the right wrist joint 

caused by sharp edged weapon was on visual examination without injuries 

having been X-rayed.  

 

13.  Summing up the entire discussion I hold that there is not scope 

for interference in the conviction of accused person. Considering the gravity of 

the injuries sustained, I am inclined to agree with learned Court below that this 

is not a case where the accused person could be given the benefit of release on 

Probation of good conduct since the accused was sufficiently prudent to have 

realized the consequences that her action would bring. However, coming to the 

sentencing part, I am inclined to interfere in the same considering that the 

accused was admittedly in the advance stage of pregnancy at the time of the 

alleged occurrence and she is not proved to have been a habituated offender 
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and as such the sentence of one year S.I. is reduced to S.I. for 6 (six) months 

u/s.324 of IPC. I am however not inclined to make any changes with regard to 

the sentence of fine imposed by the learned lower Court. Thus in the end, the 

conviction is upheld with changes in sentencing part to the extent above. The 

appeal is partly allowed. 

 

14.  Send back the case record along with the copy of the judgment to 

the learned Court below.  

   

  Given under my hand and seal of the Court on this 19th day of 

February, 2016. 

 

 

 

 

Dictated & Corrected by me 

                     Sessions Judge, Dhubri 

 

 

Sessions Judge, Dhubri. 


