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IN THE COURT OF THE SESSIONS JUDGE :::::::::::: DHUBRI 

 

Criminal Revision No.98/2015 

 
 

Revisionist  : Noni Kanta Nath.    

                                

  - Vs -  

 

        Opp. Party :        Bhumidhar Nath 
   
Present :  Sri Rajib Goswami, AJS 
   Sessions Judge, Dhubri 
 

 
Sri R.K. Jain, Advocate for Revisionist  
Sri H.M. Das, Advocates for the respondents. 
  
Date of Hearing   :      25-01-2016 & 30-01-2016 

Date of Judgment/Order :      08-02-2016 
 

 

 

J U D G M E N T / O R D E R 

 

 

 The propriety, legality, correctness and regularity are questioned 

in this revision preferred in respect of an order dated 02-09-2015 passed by 

learned Executive Magistrate, Bilasipara, Sri P.K. Kakaty in Misc. Case 

No.269/2015 u/s. 146 (1) of Cr.P.C.  

 

2. The revision was admitted for hearing. The LCR was called for and 

the Notice was issued to the respondent.  

 

3.  I have gone through the order of learned Executive Magistrate, 

Sri P.K. Kakaty dated 02-09-2015 passed in Misc. Case No.269/015 u/s.145/146 

(1) of Cr.PC. The case of the 1st party , Bhumidhar Nath was that he has been in 

the possession of land measuring 2B-2K-10L covered by Dag No.264/179 

incorporated in Khatian NO.102 located at village Suripara under Bilasipara 

Revenue Circle. In order to dispossess him from the said land the second party 

Noni Kanta Nath had filed a petition praying for drawing proceedings u/s.145/146 

of Cr.P.C before SDO, Bilasipara and Misc. Case No.41/97 had been registered on 

the said prayer. Since at the relevant point of time, a title suit was pending in the 

Court of Civil Judge, Dhubri in respect of the dispute land and order U/s.146 (1) 
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had been passed for attachment of land. Against the judgment of the Civil Judge, 

Dhubri an appeal was preferred in the Hon’ble Gauhati High Court. In the mean 

time, the second party had attempted to get into the possession of the disputed 

land by force which prompted the present petitioner, Bhumidhar Nath to file the 

present petition u/s.107/145 of Cr.PC.   

 

4.     Following the prayer a report from the i/c, Raniganj Outpost had 

been called for. The report reveal that the second party had been attempting to 

take possession of the disputed land by force and also had been threatening the 

First party and the attachment of the disputed land u/s.146 (1) of Cr.PC  until the 

determination of right, title and interest of the disputed land is declared in the 

Civil suit was solicited and accordingly on 02-09-2015 the Executive Magistrate, 

Bilasipara attached the disputed land u/s.146 (1) of Cr.PC preventing both parties 

to enter into the disputed land.  

 

5.   Coming back to the prayer for revision u/s.397 of Cr.PC against 

the order of the learned Executive Magistrate, Bilasipara, 02-09-2015 in Misc. 

Case No.269/2015, I find that the present revision had been preferred primarily 

on the ground that there had been Title Suit No.61/2000 in the Court of Civil 

Judge, Jr. Division, Dhubri for recovery of possession of disputed land that was 

dismissed on 27-09-2010 and the appeal bearing TA No.62/2010 that was 

preferred had also been dismissed on 03-11-2014. A second appeal bearing RSA 

No. 115/2015, MC No.1419/2015 with prayer for condonation of delay before the 

Hon’ble High Court had been preferred and the said appeal is pending for 

disposal. Since according to present revision petitioner, Noni Kanta Nath private 

dispute between the parties cannot be a subject matter which can be considered 

in a proceeding u/s.145 of Cr.PC that to when the revision petitioner’s possession 

over the disputed land had already been there and as such the attachment 

u/s.146 (1) of Cr.PC. itself is an illegal ab-initio.  

 

6.  Now so far law with regard to Sec. 146 (1) that if a Magistrate at 

any time after making the order under sub-section (1) of Section 145 considers 

the case to be  one of the emergency, or if he decides that none of the parties 
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was then in such possession as is referred to in Sec.145, or if he is unable to 

satisfy himself as to which of them was then in such possession of the subject of 

dispute, he may attach the subject of dispute until a competent court has 

determined the rights of the parties thereto with regard to person entitled to the 

possession thereof: Provided that such Magistrate may withdraw the attachment 

at any time if he is satisfied that there is no longer any likelihood of breach of the 

peach with regard to the subject of dispute. The Apex Court in Dharampal V. 

Ramshri as reported in (1993) 1 SCC 435 held that it is obvious from Sec. 146 (1) 

that the Magistrate is given power to attach the subject of dispute “until the 

Competent Court has determined the rights of the parties thereto with regard to 

the person entitled to the possession thereof”. The ‘determination’ need not be 

final determination. It may even be tentative at the interim stage. The moment 

the competent court does so, the order of attachment is regarded as at an end. 

In Shanti Kumar vs. Shakuntala AIR 2004 115 the Apex Court had held that the 

competent court in Sec. 146 (1) do not necessarily means Civil Court. It means 

having jurisdictional competence to decide right or title of parties with regard to 

the entitlement as to the possession of property in question.  

 

7.  Now it appears from the record that the last order with regard to 

disputed land had been passed in C.R. No.17( 2)/2003 that was preferred by 

present revision petitioner Noni Kanta Nath against the order of the Executive 

Magistrate dated 22-04-2003 appointing one Milon Nath as the receiver of the 

disputed land which was till then attached u/s.146 (1) of Cr.PC and in the said 

order it was also made clear that order was to be in force till it is modified by 

Civil Court since TS No.61/2000 in respect of disputed land was going on. The 

then Sessions Judge in his order dated 02-08-2003 in CR 17 (2)/2003 had 

directed the learned court below to appoint a receiver after hearing both the 

parties in its proceedings. But in the said order nothing had been mentioned with 

regard to attachment of the land that was in force over the disputed land u/s.146 

(1) of Cr.PC.  

 

8.  Now it is clear from the prayer of the revision petitioner that the 

TS No.61/2000 that had been instituted by the respondent Bhumidhar Nath had 

been pending for disposal initially in the Court of Civil Judge, Jr. Division, Dhubri 
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and later it was transferred to Bilasipara and the suit was renumbered as 

142/2007 and the suit was dismissed vide judgment dated 27-09-2010. 

Thereafter, T.A. No.62/2010 had been decided by learned Civil Judge, Dhubri. 

The appeal that was preferred against the judgment dated 27-09-2010 had also 

been dismissed vide judgment dated 03-11-2014 upholding the judgment and 

decree of lower Court. The respondent had preferred RSA before the Hon’ble 

High Court against the judgment dated 03-11-2014 in second appeal. This is 

indicative of the fact that the respondent had no legal right, title and possession 

over the disputed land and there is no order till now on the record of the case 

from the Hon’ble High Court with regard to continuation of the attachment order 

u/s.146 (1) of Cr.PC.  Time and again it has been made clear by the Hon’ble 

Supreme Court and Hon’ble High Court that the order of attachment can be 

passed in respect of a plot of land where none of the parties are in possession. 

The order dated 02-09-2015 had been passed after drawing up proceedings 

u/s.145 of Cr.PC and subsequently the order of 146 (1) of Cr.PC for attachment of 

the disputed land measuring 2B-10 L covered by Dag No.264/179 incorporated in 

Khatian No.102 under Bilasipara Revenue Circle overlooking the judgment in TS 

No.142/2007 and TA No.62/2010.  

 

9.  It is envisages in the provision u/s.146 (1) of Cr.PC.  that the order 

of attachment can be passed in respect of the disputed land by an Executive 

Magistrate when the case is one of emergency and if he decides that none of the 

parties was then in such possession in the proceedings drawn u/s.145 (1) of 

Cr.PC. But the present order that had been passed by the learned Executive 

Magistrate on 02-09-2015 by then T.A. No.62/2010 preferred by the present 

respondent, the petitioner in the Misc. Case was dismissed. Thus the question of 

emergent situation with regard to the possession over the disputed land should 

not be a factor for passing an order of attachment when subsequently Civil Court 

had decided against the present respondent.  

 

10.  Thus in that premise the order of learned Court below passing the 

order u/s.146 (1) of Cr.PC is illegal and same is set aside and the revision is 

decided in favour of the petitioner. 
 



[CR No.98/15] Page 5 
 

 

11.  Send back the L.C.R. along with the copy of the order to the 

learned lower Court below. 
 

  Given under my hand and seal of this Court on this 8th day of 

February, 2016. 

 

 

 

Dictated & Corrected by me                          Sessions Judge, Dhubri 

 

 

 

Sessions Judge, Dhubri 


