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 IN THE COURT OF THE SESSIONS JUDGE AT DHUBRI 

 

Sessions Case No. 53/2008 
U/s. 147/148/302 IPC 

 

G.R. No.(GKJ) 317/2004   
 

   State of Assam   
 

  - Vs – 
 

1. Bibor Ali Sk. 
2. Jaher Ali Sk. 
3. Askar Ali 
4. Kurpan Ali 
5. Nazmal Sk 
6. Abdul Mozid 
7. Amir Ali 
8. Ramjan Ali 
 

Committing Magistrate    :  Sri M. Kalita, Addl. Chief Judicial Magistrate, Dhubri. 
   
Present  :    Sri Rajib Goswami, AJS 
       Sessions Judge, Dhubri 
 
Sri M. Zaman, Public Prosecutor, Dhubri for the State. 
Sri Giasuddin Ahmed & Sri Jamsem Talukdar, Advocates for the defence. 
  

Date of Evidence   :   23-09-2009, 07-07-2012, 03-01-2013, 16-07-2013, 09-05-2013, 
09-10-2013, 16-11-2013, 21-01-2014, 28-02-2014, 06-06-2014,  
18-04-2015  

  

 

Argument Heard :   13-05-2016 and 18-05-2016 
Date of Judgment  :   02-06-2016   

 
J U D G M E N T  

  
The prosecution case in brief is that one Hazarat Ali had lodged a 

FIR at Paglahat Watch Post on 05-12-2004 to the effect that on 27-11-2004 at 

around 9 a.m. Jalaluddin Sk. and Jamal Uddin Sk.  his two younger brothers were 

ploughing the land in respect of which a civil suit was pending. Accused persons 

namely Jasemuddin Sk., Kurpan Ali, Jaher Ali, Bibijan Bewa, Askar Ali, Anser Ali, 

Abdul Mozid, Bibor Ali, Amir Ali, Ramjan Ali, Johirul Sk and Najrul Sk. armed with 

sticks, axe and other sharp edged weapons started assaulting his two brothers. The 

informant had seen accused persons dealing blows by means of sticks on the head 

of his younger brother Jalaluddin Sk. and as a result of which Jalal Uddin Sk. 
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sustained bleeding injuries on his scalp. The injured had been taken to the 

Taharhat PHC and later was shifted to Dhubri Civil Hospital. However, while 

undergoing treatment at Dhubri Civil Hospital Jalaluddin Sk. succumbed to his 

injuries on 01-12-2004.            

 

2.  A case was registered by Golakganj P.S. No.317/2004 

u/s.147/148/149/325/302 of IPC. After investigation charge sheet was filed u/s. 

147/148/149/341/325/302 against above named accused persons. 

 

3.  Accused persons namely Bibor Ali Sk., Jassamuddin Sk, Jaher Ali Sk, 

Askar Ali, Kurpan Ali, Nazmal Sk, Abdul Mozid, Amir Ali and Ramjan Ali appeared 

before the Court. Charges u/s. 147/148/302 of IPC had been framed against the 

above accused persons. Charges had been read over, explained and interpreted to 

above accused persons to which accused persons pleaded not guilty and claimed to 

be tried.  In the course of trial the accused Jasimuddin Sk. was declared a 

proclaimed offender, his case having been filed on 5-2-1011. 

 

4.  Prosecution had examined as many as 13 (thirteen) P.Ws including 

I.O. and M.O. and accused persons were examined on the circumstances coming 

up against them in the evidence of P.Ws u/s.313 of Cr.PC. The accused persons 

pleaded total denial and declined to adduce any evidence in their defence. 

 

  Heard learned advocates.  
 

5.  Points  for determination: 

 

1. Whether on 27-11-2004 at about between 8 a.m. to 9. A.m. 

at village Madhyapetla under Golakgnaj you were members of an unlawful 

assembly with a view to commit murder and thereby committed an offence of 

rioting? 

 

2. Whether on the same day and time were members of an 

unlawful assembly and did in prosecution of common assembly armed with 

deadly weapons commit the offence of rioting with a view to commit murder?  

 

3. Whether on the same day, time and place were members of 

an unlawful assembly in prosecution of the common object committed murder 

by intentionally causing the death of Jalal Uddin Sk and thereby committed an 

offence of murder?    
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DECISIONS AND REASONS THEREOF 

 

6.  PW-1, Hazarat Ali is the informant in the case and deceased Jamal 

uddin was his brother. According to PW-1 on 27-11-2004 at around 8 to 9 a.m. his 

two brothers Jamal Uddin and Jalaluddin were ploughing  the land when accused 

persons namely Abdul Mozid, Anser Ali, Askar Ali, Bibor Ali, Amir Ali, Josimuddin, 

Kurpan Ali, Jaher Ali, Jahirul Hoque, Najrul Hoque, Ramjan, Bibijan Bewa came to 

their land  and started assaulting his brothers by means of sticks and “falla” as a 

result of the alleged assault his brother Jalaluddin had sustained serious injuries on 

his head and had fallen down on the ground. Jamal uddin had sustained injuries on 

his fingers. Having heard hue and cry at the spot he came running to the spot and 

found  accused persons at the place of occurrence. His injured brothers had been 

taken to Tamarhat PHC and thereafter to Dhubri PHC where both of them had 

undergone treatment for injuries sustained and few days later Jalaluddin had died. 

Ext-1 is the FIR lodged at Paglahat Outpost by him bearing his signature ext-1 (1). 

Ext-2 is the inquest report bearing his signature ext-2 (1). 
 

   In his cross –examination PW-1 stated that there had been both 

civil and criminal cases filed in connection with claim over the plot of land, which is 

the place of occurrence. The place of occurrence had been recorded in the name of 

accused Bibijan and for last 10 to 11 years the dispute has been continuing. He had 

not accompanied his brother to the place of occurrence and later he had gone 

alone to the place of occurrence. He denied the suggestion that he had not stated 

before the I.O. about having seen the alleged occurrence. He denied the 

suggestion that he had stated before the I.O. that his injured brother Jalaluddin 

had been brought to the house and then he had taken his brother to Dhubri Civil 

Hospital for treatment. The inquest was conducted on 1-12-2009 and the date of 

inquest on the report is shown as 5-12-2009. 
 

7.  Now it is evident from the evidence of PW-1, the brother of the 

deceased that the place of occurrence is a disputed land and there had been cases 

both civil and criminal in respect of the same. It has also come to light from the 

evidence of PW-1 that the disputed land had been recorded in the Jamabandi in the 

name of deceased Bibijan, who also had been charge sheeted as an accused.  Thus 

the previous enmity of the deceased with the accused persons is very much evident 

from the evidence of PW-1. 
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8.  PW-2 is Jamal Ali a common friend of accused persons and deceased 

Jalal. On 27-11-2004 PW-2 was on its way to daily market on foot and the time was 

around 9 a.m. I had heard hue and cry on the land of deceased Jalal. Having 

arrived at the place of occurrence, he had found Jaher and Kurpan engaged in a 

scuffle with Jalal. Jaher and Kurpan were armed with sticks and Jalal was unarmed. 

At the relevant point of time both brothers Jalal and Jamal were ploughing the 

land. Immediately thereafter other persons had also come and were engaged in the 

clash. In the assault Jalal was seriously injured. Jalal was shifted to the hospital 

where he had succumbed to his injuries.  

 

  In his cross-examination PW-2 had stated that both Jamal and Jalal 

are his immediate neighbours. PW-2 was not aware whether any litigation was 

pending in respect of the disputed land. Bibijan was an ailing old lady who had died 

of her ailment later. PW-2 stated to have seen the alleged occurrence from distance 

of 100 meters and he had seen a crowd of around 50 to 60 persons at the place of 

occurrence.  He, however, did not enter the place of occurrence. The place of 

occurrence was a paddy land.  

 

9.  PW-3, Hasen Ali at the relevant point of time was at Kumarganj 

market. Having heard about the alleged occurrence on the land of informant 

Hazarat, came running to the spot after the occurrence had already been over and 

he had seen Jalal lying on the ground with head injuries. He had heard that 

accused Jaher and Kurpan had caused those injuries on deceased Jalal. Jalal was 

shifted to the hospital where he succumbed to his injuries. 

 

  In his cross-examination, PW-3 was aware that the land on which 

the alleged occurrence had taken place was a disputed land. He denied the 

suggestion that he had not stated before the IO with regard to having heard about 

accused persons inflicting injuries on Jalal. 
 

 

10.  PW-4, Bondey Ali a common friend of accused persons and 

deceased. According to PW-4 the incident had taken place on 27-11-2004. Having 

heard hue and cry he came running from Kumarganj market where he was present 

at the relevant point of time and had found that a clash had ensued between two 

groups. On one side were brothers Jalal and Jamal and on the other side Jaher, 
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Kurban, Abdul Mozid, Askar, Bibor Ali and others were there. PW-4 had seen 

accused persons continued assaulting Jamal and had seen Jalal had already fallen 

down on the ground as a result of the alleged assault. Thereafter, Jalal had been 

shifted to the house and then thereafter to the Civil Hospital where Jalal had 

succumbed to his injuries.  

 

  In his cross-examination he admitted not having seen any person at 

the place of occurrence while he was on his way to the Kumarganj market at 

around 8:30 a.m.  PW-4 was aware about there being dispute continuing in respect 

of the place of occurrence which is a cultivable land between Jalal and Jamal on 

one side and Bibijan Bewa on the other side for many years before the alleged 

occurrence. He had noticed grown paddy at the place of occurrence few days 

before the alleged occurrence. PW-4 denied the suggestion that he had stated 

before the I.O. that he was taking tea at his house when the clash had started. He 

also denied the suggestion that he did not tell the I.O. about having come to the 

place of occurrence hearing hue and cry and finding two groups engaged in a 

clash. 

 

11.  PW-5 Jahanuddin known to both informant and the accused persons 

had rushed to the place of occurrence hearing hue and cry at his house and had 

seen Jalal seriously injured. Jalal had thereafter been shifted to the hospital and 

later he had heard that Jalal had succumbed to his injuries. He had been a witness 

to the inquest conducted on the dead body of Jalal. Ext-2 is the inquest report 

bearing his signature ext-2 (1). He had heard that due to land dispute the clash 

had resulted. According to PW-5 the place of occurrence, disputed land belonged to 

Jalal.  

  During cross-examination he had stated to PW-6 Jamal uddin being 

his own brother and he being a driver by profession and he was not aware as to 

who was the Khatian holder of the disputed land.  

 

12.  P.W-6,  Jamal Uddin was one of the eye witness of the case. At the 

relevant point of time he along with elder brother, Jalal were ploughing their land 

when accused persons namely Kurpan Ali, Jaher, Abdul Mozid, Anser, Askar, Bibor 

Ali, Amir Ali, Romzan Ali, Jasimuddin came running towards them uttering the words 

“mara” “mara”.  According to PW-6 the land had been decreed in their favour in a 
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civil suit. Having arrived at the place of occurrence, accused persons had 

surrounded them from all sides and started inflicting blows from all sides. One blow 

had fallen on his person. He had immediately fled away from the place of 

occurrence and cried out for help. His elder brother Jalal had fallen down on the 

ground as a result of the assault. With the help of his neighbours his elder brother 

had been shifted to the hospital and after four days his elder brother, Jalal 

succumbed to his injuries. 

 

  In his cross-examination PW-6 had admitted to civil suit already 

pending in respect of the place of occurrence for 8 to 10 years before the alleged 

occurrence. Accused persons are five sons of Bibijan, who is no more and others are 

relatives of Bibijan. 

 

13.  PW-7 is Dr. Jawaharlal Sarkar was Sr. Medical & Health Officer in the 

medicine department on 1-12-2004 of Dhubri Civil Hospital and he had conducted 

the post mortem examination on the dead body of deceased Jalal Uddin Sk. which 

was received through ext-3 challan and had recorded following findings; both the 

lungs were found congested, right chamber of the heart was full of blood and left 

chamber was found empty, head injuries were found on occipital region with 

stitches, hematoma was found in the occipital region of brain of size 2 c.m. X 1 ½ 

.cm. X 1 c.m. In his opinion the death was due to shock and hemorrhage as a result 

of injuries sustained by the deceased. Ext-4 is the postmortem report bearing his 

signature ext-4 (1).  

 

  In his cross-examination he admitted not having stated the age of 

injuries found on the deceased. He had also not mentioned the nature of injuries.  

 

14.  PW-8 Nur Islam another brother of deceased Jalaluddin Sk. had 

stated that on 27-11-2004 his elders brothers Jamal Uddin and Jalal Uddin were 

ploughing their land and PW-8 was present at his house. After sometime when he 

had carried meals for both of his brothers to the field, he had seen accused persons 

Jaher Ali, Kurpan Ali, Askar Ali, Abdul Mozid, Anser Ali, Bibor Ali, Amir Ali, Ramjan 

Ali, Nazrul Sk. & Jahirul Sk. armed with lathi and falla came running to the place of 

occurrence and started assaulting them. Jalal uddin had received injury on his scalp 

and had also received injuries on various parts of his body. PW-8 had raised alarm. 

On seeing persons coming from all sides to the place of occurrence, accused 
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persons had fled away. Jalal and Jamal had been first shifted to Tamarhat hospital 

and from where they had been taken to the Dhubri Civil Hospital. One day after 

Jalal uddin had been brought to Dhubri Civil Hospital, Jalal uddin had succumbed to 

his injuries at Dhubri Civil Hospital.  

 

   In his cross-examination PW-8 had stated about the house of PW-9 

being situated at a distance of around ½ k.m. away from the place of occurrence. 

PW-8 admitted to a land dispute between them and accused persons continuing. 

According to PW-8 he had gone to the place of occurrence only to serve meals to 

his elder brothers if it was not so, he would not have been present at the relevant 

point of time at the place of occurrence. PW-8 denied the suggestion that he did not 

state before the I.O. during investigation about seeing Jaher Ali, Kurpan Ali, Askar 

Ali, Abdul Mozid, Anser Ali, Bibor Ali, Amir Ali, Ramjan Ali, Nazrul Sk. Jahirul Sk and 

surrounding his elder brothers and assaulting them. PW-8 admitted to Jahirul bring 

a case on the same incident and he was one of the accused in the said case. He 

also admitted to Jalal Uddin having died four days after the incident.  

 

15.  PW-9 Atul Ch. Roy is known to both accused persons and deceased 

Jalaluddin and according to PW-9 alleged occurrence had taken place in the year 

2004 and the place of occurrence is a cultivable land belonging to deceased Jalal 

and Jamal. At the relevant point of time both brothers were ploughing their land 

when all of a sudden Jaher Ali, Kurpan Ali, Askar Ali, Abdul Mozid, Anser Ali, Bibor 

Ali, Amir Ali, Ramjan Ali, Nazrul Sk. and Jahirul Sk. came to the place of occurrence 

and started assaulting Jalal and Jamal. He had seen Jalal falling down on the 

ground with blood oozing out from the scalp. PW-9 stated to have noticed the 

incident from a distance of 30 to 40 meters. The injured were carried to the 

Tamarhat hospital and thereafter to Dhubri Civil Hospital. He had accompanied the 

injured to the hospital and subsequently, Jalal succumbed to his injuries.    
 

  In his cross-examination PW-9 admitted to his house being located 

around ½ k.m. away from the place of occurrence and admitted to knowing Nur 

Islam. He denied the suggestion that at the time of alleged occurrence he was not 

present near the place of occurrence and he was far away from the place of 

occurrence. The place of occurrence being near Kumarganj market number of 

persons had come to the place of occurrence. Around 14 to 15 persons on either 

side had been involved in the incident. 
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16.  PW-10 Moksed Ali is known to both accused persons and the 

deceased, Jalal, being residents of same village. At the relevant point of time PW-10 

was working on his cultivable land. Having heard hue and cry emanating from the 

cultivable land of Jalal and Jamal, he came running to the land. Upon his arrival he 

had found accused persons namely Jaher Ali, Kurpan Ali, Askar Ali, Abdul Mozid, 

Anser Ali,  Ramjan Ali, Jahirul Sk and others had confronted Jalal and Jamal and the 

clash had started. It had lasted for around 15 minutes. He had seen Jalal falling 

down on the ground with injuries all over his body and on the back of the scalp. 

Injured persons were shifted to the hospital and he had heard that Jalal uddin had 

succumbed to his injuries at hospital. 

 

  In his cross-examination PW-10 had stated that the place where he  

had been working at the time of alleged occurrence is located at a distance of 1 ½ 

furlong away from the place of occurrence. He is the immediate neighbour of 

Hazarat Ali. He was aware Bibijan having five to six sons and about the death of 

Bibijan. He denied the suggestion that he did not disclose to the police that having 

heard cries, he had rushed to the land of Jalal and Jamal and found accused 

persons namely Jaher Ali, Kurpan Ali, Askar Ali, Abdul Mozid, Anser Ali, Ramjan Ali, 

Nazrul Sk. Jahirul Sk. and others confronting Jalal and Jamal and finding accused 

persons being armed with lathi and then witnessing the clash lasting for 10 to 15 

minutes. He reiterated having seen Jalal sustaining injuries on various parts of his 

body and injuries behind the back of the scalp.  

 

17.  PW-11 is SI Sangkha Swargiary he had been one of the investigating 

officers and visited the place of occurrence, had drawn the sketch map ext-5 

bearing his signature ext-5 (1) and recorded statements of witnesses namely Jamal 

Ali, Atul Ch. Roy, Nur Islam Bondey Ali and Moksed Ali.  

 

  In his cross-examination PW-11 had stated about place of occurrence 

located near Kumarghat M.E. and High School and Kumarghat market and it was a 

paddy field. During investigation he had found that the place of occurrence has 

been recorded in the name of Bibijan Bibi, the mother of accused Askar Ali and 

same was in exclusive possession of accused. The Khatian also bears the name of 

mother of the accused Askar Ali and that had been the state since 1966.  
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  The attention of the I.O. when had been drawn to the statement of 

PW-2 u/s.161 of Cr.PC the PW-11 had stated that PW-2 during interrogation had 

stated before him about seeing Jalal and Jamal ploughing paddy field at the 

relevant point of time and they were surrounded by accused persons Jasemuddin, 

Askar Ali, and Anser Ali. According PW-11 said witness did not tell him about seeing 

Jaher and Kurpan engaged in a clash.  PW-11 denied having been told by PW-8 that 

on 27-11-2004 about Jalal uddin, Jamal Uddin ploughing their land and then seeing 

Jaher Ali, Kurpan, Asker Ali, Abdul Mozid, Anser Ali, Bidur Ali, Amir Ali, Ramzam Ali, 

Najrul Sk., Jahirul Sk. come running to the place of occurrence surrounding his elder 

brothers and assaulting them. PW-11 denied having been told by PW-9 Atul Ch. Roy 

about numbers of cattle he was grazing near the place of occurrence.  

   

  Above is the threadbare discussion of the evidence on record. 
 

 

18.  The learned P.P. in the course of argument contended that PW-1, 

PW-2, PW-4, PW-6, PW-8, PW-9 and PW-10 are all eye witnesses to the alleged 

occurrence and had specifically implicated accused persons by their names. The 

learned P.P. further contended in the course of his argument that the motif to 

assault Jalal Uddin is very much evident considering there is a long pending dispute 

in respect of the place of occurrence which is a cultivable land between the 

deceased and the accused persons and the deceased Jalal plouging the land at the 

relevant point of time. Thus this is a case where the prosecution case is established 

beyond all reasonable doubt and accused persons are liable to be convicted u/s.302 

of IPC.  

 

19.  Now on the other hand learned defence counsel had contended that 

there was 9 (nine) days delay in filing the FIR and there was no reason assigned  

by the informant for delay in lodging the FIR after nine days of the alleged 

occurrence. There was no evidence on record who were the aggressors and 

considering there was previous enmity between the parties the right of private 

defence was available to present accused persons trying to defend their property. 

In support of contention of availability of right of private defence in the light of 

Sec.96 to 106, the learned defence counsel has cited the decision in Darshan Singh 

Vs. State of Punjab and another as reported in (2010) 2  
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SCC 333. Where in para 56 it was held that in order to find out whether the right of 

private defence is available or not, the injuries received by the accused, the 

imminence of threat to his safety, the injuries caused by the accused and the 

circumstances whether the accused had time to have recourse to public authorities 

are all relevant factors to be considered.”  The learned defence counsel had further 

put reliance on the decision of Gauhati High Court Md. Abdul Ali & etc. Vs. the State 

of Tripura as reported in 2012 CRI LJ 1944 in support of his submission with regard 

to contradiction and discrepancies in the evidence of prosecution witnesses wherein 

it was held in para 39 in a case u/s.300 of IPC in the light of Sec. 3 of the Evidence 

Act as such that “The above discussed contradictions and discrepancies do not 

inspire confidence to believe that P.Ws. 1, 3,5 and 8 had seen the occurrence. The 

presence of the said witnesses being disbelieved, there remains nothing substantive 

against the appellants. Therefore, we have no hesitation to holding that the 

prosecution failed to prove, beyond all reasonable doubt that the appellants, in 

furtherance of their common intention of causing death and assaulted the 

deceased…….. consequently, the impugned conviction and sentence are set aside.”  

 

20.                 Having heard learned counsels for both sides, I come down to the 

evidence of M.O. M.O. in his opinion had held that the death was due to shock and 

hemorrhage as a result of injuries sustained by the deceased. It is evident from the 

ext-4 post mortem report that the MO had found head injuries on occipital region of 

the head with stitches and Haematoma was also noticed in the occipital region of 

the brain with size 2cm x 1 1/2cm x1cm on deceased Jalaluddin. Places of injuries 

indicate that the deceased had sustained injuries on the vital part of the body. 

 

 

21.             Now it is evident from the evidence above that the place of 

occurrence is a plot of paddy land and there had been dispute between the 

deceased and accused persons in respect of the place of occurrence which had been 

recorded in the name of the mother of the accused persons, Bibijan, one of the 

accused persons in the khatian. Bibijan had died during pendency of the case. There 

had been also civil case pending in the court in respect of the P.O. These facts are 

not disputed. The enmity between the accused persons and the deceased regarding 

disputed land also makes the motif for the accused persons to have attacked 

deceased Jalal and Jamal clear. 
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22.  Now it is evident from the evidence of PW-1 discussed above that on 

27-11-2004 at around 9 a.m. his two brothers Jalal Uddin and Jamal Uddin were 

plowing the paddy land which is admittedly is a disputed land with litigation 

continuing between the informant’s family and accused family. Suddenly Abdul 

Mozid, Askar Ali, Bibor Ali, Amir Ali, Noimuddin, Kurpan Ali, Jaher Ali, Johirul , 

Ramjan Ali, Bibijan Ali had assaulted his brothers with sticks and Jalaluddin had 

sustained injuries on his head and fell down on the ground and PW-1 had come to 

the place after the occurrence had already been over and as such it cannot be 

elicited from the evidence of PW-1 as to who had given the fatal blow out of these 

accused persons on the head of Jalaluddin. Considering number of accused persons, 

it is evident that the accused persons were the aggressors and the motif to assault 

the deceased Jalaluddin and his brother Jamal Uddin is very much evident 

considering that the place of occurrence is a disputed place. How far the evidence 

of PW-1 can be held to be reliable, being the elder brother of the deceased. In the 

cross-examination the PW-1 did not shift from his stand. The I.O. had also not been 

found cross examined by the defence on the 161 statement of PW-1 and as such 

the evidence of PW-1 appears wholly reliable despite he being a relative of the 

deceased.  

 

23.  Now it is evident from the record and also it was the argument of the 

defence counsel that there was inordinate delay of 9 days in reporting the case to 

the police and as such according to learned defence counsel there is every likelihood 

of accused persons having been framed in a false case considering there is a land 

dispute that had been continuing with deceased.  

 

24.  Countering the submission of the defence the prosecution submission 

was on the point of there being eye witness account of accused persons assaulting 

the deceased who was unarmed at the relevant point of time and the victim having 

died six days thereafter at the hospital due to injuries sustained by the deceased on 

his head resulting from the said assault. Medical evidence discussed above also 

attributed the cause of death of Jalal due to injuries sustained by the deceased on 

his head and evidence of PWs with regard to the place of injuries of deceased Jalal 

are consistent with the medical evidence and as such there is no scope for raising 

any doubt as to veracity of the prosecution case. I am also inclined to agree with 
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learned P.P. that considering the PWs above corroborating each other with regard 

accused persons armed with sticks and Falla coming to the place of occurrence and 

assaulting the deceased Jalal and his brother, Jamal who were unarmed and the 

medical evidence supporting the deceased Jalal dying of injuries sustained in the 

assault proved to have been perpetrated by accused persons, the delay in lodging 

the FIR with reasons assigned definitely is not sufficient to bring the veracity of the 

prosecution case within the ambit of suspicion.    

 

25.  The fact that the deceased Jalaluddin and Jamaluddin two brothers 

had been on the disputed land on 27-11-2004 at around 9 a.m. had been also 

supported by PW-2, Jamal Ali but the evidence of Jamal Ali reveals that accused 

Jaher and Kurpan armed with sticks getting into a clash with Jalal who was 

unarmed and thereafter other persons also came to the place of occurrence was 

engaged in the clash. PW-2 had seen Jalal falling immediately on the ground with 

injuries. PW-2 had seen the incident from a distance of 100 meters and seen around 

50 to 60 persons at the place of occurrence. The PW-2 had not related the names 

of other accused persons at the place of occurrence but then he had mentioned that 

following the clash between Jaher and Kurpan on one side and Jalal and Jamal on 

the other side others had also come and participated in the clash. The 

circumstances surfacing in the evidence of PW-2 gives credence to the fact of 

accused persons being aggressors since PW-2 had stated that deceased and his 

brother were unarmed. The IO, PW-11 had been cross examined on the 161 

statement of the PW-2 PW-11 had stated about the PW-2 Jamal Ali stating about 

said PW-2 seeing Jalal and Jamal ploughing the paddy field and accuseds 

Jasamuddin, Aksar,Ansar surrounding them but did not state about Jaher and 

Kurpan. But then the PW-2 having been examined after 8 years of the alleged 

occurrence, it cannot be expected to give a vivid picture of the alleged occurrence 

and there may be little variance between the statement he had made earlier and his 

evidence. The omission proved in the statement of the PW-2, not having mentioned 

names of Jaher and Kurpan in his statement u/s-161 of Cr.P.C. but names of other 

accused persons cannot be held to be material considering that the PW-2 had also 

supported the fact of the accused persons being aggressors and the deceased being 

unarmed and as such reliable. The evidence of PW-3, Hasen Ali is relevant to the 

extent of supporting the fact of having seen Jalal lying injured on the ground 
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immediately thereafter. The evidence of PW-4 Bondey Ali, one of the eye witness is 

relevant to the extent of having seen Jaher, Kurban, Abdul Mazid, Askar, Bibor Ali 

and others assaulting Jalal and Jamal and Jalal falling  down on the ground 

immediately thereafter.  

 

26.  Now one of the vital witness is PW-6, as he had been with the 

deceased  at the time alleged occurrence and is the brother of the deceased Jalal 

who after having received one blow on his person had fled away and in the mean 

time his elder brother Jalal had already fallen down on the ground as a result of the 

assault. Thus it is evident that the accused persons had come to the P.O. armed 

and pw-6 and his brother were unarmed and they were two as against accused 

persons who were nine in numbers. Which is indicative of accused persons were 

aggressors. However, the PW-6 is silent with regard to the weapon used. 

Considering the nature injuries found on the deceased both injuries were result of 

blunt impact. Further, considering that none of the accused persons was proved to 

have received any injuries, the submission of the defence counsel with regard to the 

right of private defence available to accused persons in the assault on the deceased 

cannot be relied upon, since there is no evidence on record showing that he 

deceased and his brother, Jamal were armed and tried to attack accused persons. 

PWs above corroborated each other with regard to accused persons armed with 

sticks and falla surrounding deceased Jalal and his brother who were unarmed and 

assaulting them. Thus it is evident from the circumstances proved in evidence of 

PWs that the case does not fall within exception -2 of the section 300 of IPC that 

envisages as such “culpable homicide is not murder if the offender, in the exercise 

in good faith of the right of private defence of person or property, exceeds the 

power given to him by law and causes the death of the person against whom he is 

exercising such right of defence without premeditation, and without any intention of 

doing more harm than is necessary for the purpose of such defence.” Now coming 

to the evidence of PW-8, Nur Islam another eye witness, it is evident that he had 

been present at the place of occurrence and PW-8 had seen accused Jaher Ali, 

Kurpan Ali,Asker Ali,Abdul Mazid, Anser Ali, Bidur Ali and Amir Ali,RamzanAli,Nazrul 

Sk and Jaharul Sk armed lathi and Falla accosting his elder brothers and assaulting 

them. Jallal had received injury on his head. The evidence of the PW-8 reveals that 

the accused persons had been armed with lathi and falla and considering the nature 
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of injury proved to have been received by the injured as per the post mortem 

report, it is evident that those injuries had resulted from blunt impact. Thus the 

intention of the accused persons to assault the deceased and his brother is evident 

and considering none of the accused persons had come forward to resist the assault 

on deceased Jalal and his brother Jamal indicates that that the accused persons in 

concert in the assault on deceased Jalal and Jamal who were proved unarmed at 

the time of the alleged assault and as such common intention among the accused 

persons stand established. PW-8 is corroborated by PW-9 Atul Chandra Roy. PW-9 

though is admitted to be a business partner of the PW-8 by  PW-8 in his cross 

examination the PW-9 was not found to have contradicted his earlier version to the 

IO or found to have made omissions which can be held to be material. Pw-9 was 

grazing his cattle near the PO, around 30 to 40 meters away from the place of 

occurrence and had seen accused persons Jaher Ali,Kurpan Ali, Anser Ali, Askar 

Ali,Abdul Mazid,Bibor Ali, Nazrul Ali, Jahirul, Ramzan Ali, assaulting brothers , Jalal 

and Jamal who were ploughing the PO. Jalal had fallen down with injuries which 

were bleeding profusely. On seeing persons gathering at the place of occurrence the 

accused persons had left the place. Thus it is evident that had no persons gathered 

at the place of occurrence accused persons would not have stopped continued 

assault on the deceased and considering the place of injury deceased was proved to 

have received it is a vital organ of the body and since accused persons were proved 

to have dealt blows on the head of Jalal the accused persons had done it with the 

intention of causing such bodily injury as they knew to be likely to cause the death 

of Jalal. Thus the case does not fall within the exception-1 of the S-300 of IPC that 

envisages as such “culpable homicide is not murder if the offender, whilst deprived 

of the power of self-control by grave and sudden provocation, causes the death of 

the person who gave the provocation or causes the death of any other person by 

mistake or accident.” It is evident from the evidence of PW-10 and other PWs 

examined above that there had been no instance where the accused persons could 

have been proved to have acted under sudden provocation given by the deceased 

and his brother considering the deceased and his brother were unarmed against 

accused persons who were armed and nine in numbers. The evidence of PW-10 

who had been busy in work related to cultivation near the place of occurrence 

stated to have heard cries of brothers Jalal and Jamal. This could happen when 

there is imminent danger approaching or in pain. Thus the deceased and his brother 
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had cried out for help since they sensed imminent danger with Jaher, Kurpan, 

Askar, Abdul Mazid, Anser Ali, Jahirul, Romjan and others armed with sticks 

approaching them and assaulting them being caught unaware. It is evident from the 

injuries sustained by Jalal that the injuries as per postmortem report were on the 

occipital region of the head which could have resulted when the blows are dealt 

from behind which rules out the deceased giving sudden provocation. Further, all 

PWs examined corroborated each other with regard to deceased and his brother 

Jamal being unarmed at the time of the alleged occurrence. Thus the present case 

does not come within exception-1 or for that matter any other exceptions given in 

Sec.300 of IPC that defines murder.   

 

27.                   Now coming to the reliability of the evidence of PWs it is evident 

that the contradictions and omissions unless material are to be ignored when the 

reliability of the evidence is in question. In this regard Hon’ble Supreme Court 

observed in Ranvir Vs state of Punjab as reported in 1973 Cri LJ 1120 that there is 

hardly a witness whose evidence does not contain a grain of untruth or 

exaggeration embroidery, embellishment etc. If remaining evidence is trustworthy 

and substratum of the prosecution, case remains intact, then the Court should 

uphold the prosecution case, to the extent it is considered safe. Thus coming back 

to the present case and taking resort to the observation of Hon’ble Supreme Court 

above, again I am not inclined to agree with learned defence counsel with regard 

to minor contradictions and omissions in the evidence of above witnesses will 

render the evidence of PWs totally unreliable.    

 

28.  Thus it is evident from the circumstances proved in the evidence of 

PWs, none of the exceptions given in Sec.300 of IPC appear to have been 

established and as such accused persons are proved to have committed the offence 

of murder of deceased Jalaluddin. The prosecution as such has been able to 

establish the charge u/s.302 of IPC R/W Sec.34 of IPC against accused persons 

namely Bibor Ali, Jaher Ali, Askar Ali, Kurpan Ali, Nazmal Sk., Abdul Mozid, Amir Ali 

and Ramjan Ali beyond all reasonable doubt and all of them are convicted u/s. 302 

of IPC accordingly.     
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29.  Accused persons have been heard on the point of sentence. All of 

them have pleaded for leniency. Considering the circumstances in which accused 

persons are proved to have committed the offence u/s.302/34 of IPC, they are 

sentenced to R.I for life each and fine of Rs.1000/- each, i/d of fine to R.I. for 3 

(three) months each. All accused persons are acquitted of charges u/s.147/148 of 

IPC. 

 

30.  Considering that deceased Jalal was the sole earning member of his 

family, I hold it pertinent in the interest of the rehabilitation of his family members 

to recommend his wife for receipt of the compensation u/s.357 (A) of Cr.PC. A copy 

of the judgment be sent to DLSA, Dhubri for ascertaining the quantum of 

compensation to be paid. 

 

31.  The convicted accused persons be given a copy of the judgment free 

of cost immediately. Earlier detention if any of convicted persons to be set aside as 

against the sentence of imprisonment. A copy of the judgment be sent to the 

District Magistrate, Dhubri.    

  

Given under my hand and seal of this Court on this 2nd day of June, 

2016. 

 

 

 

 

 

 

 

Dictated & Corrected by me                                 Sessions Judge, Dhubri 

  

 

 

Sessions Judge, Dhubri. 
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A. Prosecution Witnesses. 
  
 PW-1 - Md. Hazarat Ali 
 PW-2 - Md. Jamal Ali 
 PW-3 - Md. Hasen Ali 
 PW-4 - Md. Bondey Ali 
 PW-5 - Md. Jahan Uddin  
 PW-6 - Md. Jamal Uddin Sk. 
 PW-7 - Dr. Jawahaarlal Sarkar 
 PW-8 - Md. Nur Islam 
 PW-9 - Sri Atul Ch. Roy 
 PW-10 - Md. Moksed Ali 
 PW-11 - S.I. Sangkha Swargiary. 
 PW-12 - S.I. Jadab Sarma 
 PW-13 - Inspector Binay Kumar Barman   
  
B. Court Witness 
 
 Nil 
  
C. Defence Witness 
 
 Nil 
 
D. Prosecution Exhibits. 
 
 Ext-1 - FIR 

Ext-2 - Inquest Report 
 Ext-3 - Dead Body Challan 
 Ext-4 - P.M. Report 
 Ext-5 - Sketch Map 
 Ext-6 - Charge Sheet  
   
  
D. Defence Exhibit 
 
 Nil 
 
 
 
 
 
       Sessions Judge, Dhubri  


