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IN THE COURT OF THE SESSIONS JUDGE AT DHUBRI 

 

Sessions Case No.86/2015 

 

U/s.366 (A)/376 IPC  

G.R. 583/2014   

   State of Assam  

 
 

   -Vs- 
  1. Israfil Hoque & 
  2. Ali Akbor 

 

Committing Magistrate  :   Sri Ranjan Brahma, Sub-Divisional Judicial  
 Magistrate, (Sadar), Dhubri.  
                                        
Present  :    Sri Rajib Goswami, AJS 
       Sessions Judge, Dhubri 
 

Sri M. Zaman, Public Prosecutor, Dhubri for the State. 
Sri Mirza Khan, Advocate for the defence. 
  
Date of Evidence    :  01-12-2015, 26-02-2016 & 29-04-2016  
  

Date of Judgment :   29-06-2016   

 

J U D G M E N T  

 

  The prosecution case in brief is that one Fazlur Rahman Ahmed 

had lodged a FIR on 12-02-2014 at Mankachar P.S. to the effect that on 11-02-

2014 at around 9:30 p.m. his minor sister had been enticed and taken away by 

accused Israfil Hoque keeping in collusion with other accused persons namely Ali 

Akbor, Jiarul Islam and Tamser Ali from his house. 

 

2.  The FIR was registered by O.C., Mankachar Police Station u/s.366 

(A)/34 of IPC against accused persons namely Israfil Hoque, Ali Akbor, Jiarul 

Islam and Tamser Ali. The I.O. after due investigation had filed charge sheet 

only against accused persons namely Israfil Hoque and Ali Akbor u/s. 366 (A)/34 

of IPC. 
 

3.  Accused person appeared before the Court, charge under Section 

366 (A)/34 of IPC had been framed against both above accused persons and 

charge u/s. 376 of IPC against accused Israfil Hoque. Accused persons pleaded 

not guilty and claimed to be tried. 
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4.   The prosecution examined as many as 6 (six) witnesses including 

the victim. There being no incriminating materials against the accused persons, 

the necessity to examine accused persons u/s.313 of Cr.P.C. was done away 

with.  

 

5.  Points for determination: 

 

1. Whether the accused Israfil Hoque on 11-02-2014 at around 

9:30 p.m. at village Hatsingimari under South Salmara P.S. committed rape on 

the victim?  

2. Whether accused persons in furtherance of their common 

intention on 11-02-2014 at around 9-30 p.m. induced the victim, a girl under 

eighteen years of age to go from her home at Kukurmara under Mankachar P.s. 

with intent that the said victim may be forced to illicit intercourse with another 

person? 

  DECISIONS AND REASONS THEREON  

  

6.   Now before going into the evidence on record I like to delve into 

the provision u/s.361 of IPC. this Section envisages that whoever takes or entices 

any minor under the age of 16 years if a male and under the age of 15 years if 

female, or any person of unsound mind, out of the keeping of the lawful 

guardian of such minor or person of unsound mind , without the consent of such 

guardian, is said to kidnap such minor of such person from lawful guardian. Now 

the punishment for taking away a minor from his lawful guardian is provided in 

Sec. 366 (A) of IPC which is an substantive offence in itself.  

 

7.  Sec. 375 envisages A man is said to commit “rape” if he - (a) 

penetrates his penis, to any extent, into the vagina, mouth, urethra or anus of a 

woman or make her to do so with him or any other persons; or (b) inserts, to 

any extent, any object or a part of the body, not being the penis, into the vagina, 

the urethra or anus of a woman or makes her to do so with him or any other 

person; or (c) manipulates any part of the body of a woman so as to cause 

penetration into the vagina,  urethra, anus or any part of body of such woman or 
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makes her to do so with him or any other person; or  (d) applies his mouth to 

the vagina, anus, urethra of a woman or makes her to do so with him or any 

other person, under the circumstances falling under any of the following seven 

descriptions:- 

First - Against her will. 

Secondly- Without her consent,  

Thirdly –  With her consent, when her consent has been obtained by putting her 

or any person in whom she is interested, in fear of death or of hurt. 

Fourthly - With her consent, when the man knows that he is not her husband 

and that her consent is given because she believes that he is another man to 

whom she is or believes herself to be lawfully married. 

Fifthly - With her consent when, at the time of giving such consent, by reason of 

unsoundness of mind or intoxication or the administration by him personally or 

through another of any stupefying or unwholesome substance, she is unable to 

understand the nature and consequences of that at to which she gives consent.  

  

8.           Having delved into the definition of rape I come down to the 

substantive offence of rape of a minor under the age of 16 years which is 

punishable under Sec. 376 of IPC. The prosecution has examined as many as six 

witnesses including the victim. The PW-1, Fazlur Rahman Akand, informant in 

the case proved ext-1, FIR and his signature ext-1 (1). The evidence of PW-1 

does not support the FIR inasmuch as he has not implicated the accused Israfil 

in any manner whatsoever of kidnapping his sister and on the contrary, he had 

stated that his sister had gone with Israfil to attend a marriage and Israfil 

happens to be his cousin. In the cross-examination, PW-1 stated that his sister 

was 19 years old at the time of the alleged occurrence.  

  

9.  PW-2 Zakir Hussain deposed that both the victim and the 

informant are known to him. PW-2 was aware about the victim accompanying 

Israfil, her cousin to a marriage ceremony on the day of the alleged occurrence. 

 

10.  PW-3, M.O. Dr. Rinku Ahmed did not find any sign of rape on the 

victim. Having examined the victim on 17-02-2014 after six days of the incident, 

she had opined that there was no sign of recent sexual intercourse. PW-3 had  

proved ext-2 report bearing her signature ext-2 (1). 
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11.    PW-4 Monira Begum, the victim in her evidence had proved ext-

3 her statement  u/s.164 of Cr.PC bearing her signatures ext-3 (1) and ext-3 (2). 

She stated to have disclosed her age in her statement u/s.164 of Cr.PC as 14 

years. In her statement u/s.164 of Cr.PC she had stated about accused persons 

having gagged her and by forcing her into a vehicle had taken her away to 

Hatsingimari 11-02-2014. They were accompanied by one Ali Akbor in the 

vehicle. She was kept confined in a room at Hatsingimari where she had been 

raped by Israfil. Thereafter, she had been taken to some unknown place from 

where the police had recovered her.  

 

12.  Now the statement u/s.164 of Cr.PC is not a substantive piece of 

evidence in itself. It can be used to contradict its maker u/s.145 of the evidence 

Act. The legal position with regard to the statement u/s.164 of Cr.PC being as 

such I come down to the evidence of PW-4. PW-4 in her cross-examination 

admitted to being a married woman who got married at the age of 18 years. 

PW-4 in her evidence had stated to have accompanied Israfil who is her cousin 

brother to attend a marriage of one of her cousin and further stated about  

staying back at the house of her aunt for two days after the marriage was over. 

It is also evident from the evidence of PW-4 that her statement u/s.164 of Cr.PC 

was not voluntary. 

 

13.  Now considering the FIR and the statement of the victim u/s.164 

of Cr.PC the evidentiary value of both these statements are nothing short of 

contradicting its maker u/s.145 of Evidence Act. Thus neither FIR nor the 

statement u/s.164 of Cr.PC are of any help in proving the prosecution case, not 

being substantive evidence. Since the victim herself has not supported the 

prosecution version, having contradicted both FIR and statement u/s.164 of 

Cr.PC on all material particulars the veracity of the prosecution case is shrouded 

in doubt. 

 

14.  PW-5 Raju Miah and PW-6, Bakar Ali had introduced a new fact 

with regard to father of the victim having serious differences with the father of 

the accused. 

 



[Sessions Case No.86/2015] Page 5 

 

15.  Thus considering the circumstances surfacing in the evidence of 

PWs in its entirety, it is evident that the prosecution has failed to establish the 

fact that accused had kidnapped the victim from lawful guardianship of the 

victim as envisaged in Sec.361 of IPC discussed above. Since the victim stated 

to have been major at the time of the alleged occurrence and neither there is 

any evidence against the accused Israfil of having committed rape on the victim 

for the purpose of Section 375 of IPC, the prosecution has failed to prove the 

charges u/s.366 (A)/376 of IPC against the accused persons beyond all 

reasonable doubt. Both accused persons are accordingly acquitted and set at 

liberty forthwith. I am not inclined to recommend the victim for receipt of 

compensation u/s. 357 (A) of Cr.PC. considering she is not required to be 

rehabilitated.    

 

Given under my hand and seal of this court on this the 29th day 

of June, 2016.              

 

 

 

Dictated & Corrected by me 

                        Sessions Judge, Dhubri 

 

Sessions Judge, Dhubri. 
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A P P E N D I  X 

 

A. Prosecution Witness. 

  
 PW-1 - Md. Fazlur Rahman Akand 
 PW-2 - Md. Zakir Hussain 
 PW-3 - Dr. (Mrs) Rinku Ahmed 
 PW-4 - Mustt. Monira Begum 
 PW-5 - Md. Raju Miah 
 PW-6 - Md. Bokkar Ali 
   
  
B. Court Witness 
 

 Nil 

  

C. Defence Witness 

 

 Nil 

 

D. Prosecution Exhibits. 

 

 Ext-1 - FIR 
 Ext-2 - Medical Report 
 Ext-3 - Statement of victim u/s.164 of Cr.PC. 
  

D. Defence Exhibit 

 

 Nil 

 

 

 

       Sessions Judge, Dhubri 

 

 

 


