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 IN THE COURT OF THE SESSIONS JUDGE :::::::::::::: DHUBRI 

 

Criminal Revision No.24/2015 

 

 
Revisionist   :  Md. Amir Ali @ Gheru Sk. 

 

                               
   - Vs -  

 
 Opp. Party   : Md. Osman Ali Sk. 

 

                               
 

 

Present : Sri Rajib Goswami, AJS 
  Sessions Judge, Dhubri 
 
Sri J.I. Ahmed & Sri N. Ahmed, Advocates for Revisionist.  
Sri Dinesh Choudhury,  Advocate for the respondent. 
  
Date of Hearing  :      16-05-2016 
Date of Final Order :      18-05-2016 

 

J U D G M E N T   

 

 The propriety, legality, correctness and regularity are 

questioned in this revision preferred in respect of an order dated          

27-01-2015 passed in Case No.86/2014 by Smti. N. Laskar, the learned 

SDM, Dhubri.  
 

2. The revision is admitted for hearing. The LCR was called 

for and the Notice was issued to the respondent.  
 

3.  The revision has been preferred by revision petitioner on 

following grounds: 

 1) For that learned court below did not take in to 

consideration the grounds and relevant facts before drawing up a 

proceedings u/s.145 of Cr.PC and passing an order of attachment u/s.146 

(1) of Cr.PC on the same day since the present revision petitioner has 

been in possession of the disputed land since 10-02-1997 on the strength 

of agreement to sell that was entered into by the present respondent.  

 2) For that the order u/s.145 of Cr.PC was 

misconceived since the dispute is between private parties and as such the 

question of public peace and tranquility arising out of such dispute cannot 

be ground for consideration. 
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4. I have gone through the case record of learned lower 

Court where the present respondent Osman Ali had filed the application 

claiming possession of the land measuring 1B-4K-17 L, covered by Dag 

No.379, Patta No.95 located at Chotoguma Revenue village under 

Agomani revenue circle, which shall herein after be referred to as  

disputed land, as lawful owner with jute cultivation over the disputed land 

started by the petitioner since long. On 23-05-2014 in order to dispossess 

the petitioner from the disputed land had form an unlawful assembly 

along with 20 to 25 persons and set about trying forcibly to possess the 

disputed land.  

 

5. The present revision petitioner as O.P. in the Misc. Case 

No.86/2014 contended in the W.S. that the present respondent on 10-02-

1997 had entered into an agreement to sell a plot of land measuring 1B-

4K-17L covered by Dag No.397, Patta No.95 located at village Chutoguma 

under Tamarhat P.S, now under Golakganj P.S. in favour of the present 

revision petitioner and has been possessing the same since then. The 

revision petitioner apart from the disputed land and another 13 to 14 

bighas adjacent to the disputed land where present revision petitioner 

have been cultivating the same.   

  

6. In the proceedings that had been drawn by learned trial 

Court u/s.145 of Cr.PC and passing an order of attachment on the 

disputed land had been done despite there had been a land possession 

certificate issued by Circle Officer, Agomani Revenue Circle in respect of 

the disputed land on record of the case. The land possession certificate 

issued showed present revision petitioner being in possession of the 

disputed land. The police report that had been called for by the SDM, 

Dhubri before passing the order reflected that the land is under water at 

the time the police had made an inquiry with regard to the situation of 

the land.  
 

7. Now before passing an order with regard to the prayer for 

revision, it is necessary to see that the order passed by learned SDM, 

Dhubri was an interlocutory order since this Court is not empowered to 

admit a revision in respect of interlocutory order u/s.397 (2) of Cr.P.C. 
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that envisages that powers of revision conferred by Sub-Section 1 shall 

not be exercised in relation to any interlocutory order passed in any 

appeal, inquiry, trial or other proceedings. The test for determination 

whether particular order is an interlocutory order or not is if an order is 

not a final order it would be an interlocutory order. The Apex Court in its 

decision as reported in AIR 1980 SC 962 had held the term interlocutory 

order in Sec. 397 (2) has been used in a restricted sense and not in any 

broad or artistic sense. It merely denotes orders of a purely interim or 

temporary nature which do not decide or touch upon the important rights 

or liabilities of the parties. Any order which substantially affects the right 

the accused, or decides certain rights of the parties, cannot be said to be 

an interlocutory order, because  that would be against the very object 

which formed the basis for insertion of this particular provision in Sec. 

397.   
 

8. Learned counsel for the petitioner in the course of his 

submission had put reliance of the decision of Hon’ble Gauhati High Court 

as reported in 2013 (3) GLJ 392 wherein it was held in Swapan 

Choudhury and State of Assam & Anr. in para-14 wherein Hon’ble High 

Court had referred to Ram Manohar Lohia vs. State of Bihar, AIR 1966 SC 

740 it was held by Apex Court as such in para-2 of the said decision “ 

Section 145 of the Code clearly states that to assume jurisdiction the 

Magistrate must be satisfied that the dispute is likely to cause ‘a breach 

of peace’ in the locality. Ordinarily, a person dispossessed of property 

must sue for recovery of specific immovable property under section 5 and 

6 of the Specific Relief Act and if there is threat to dispossess him he 

should institute a suit to obtain  injunction. These are forum for 

establishing the right of the litigants. A proceeding under section 145 

CrPC is, therefore, an extraordinary provision to grant extraordinary relief 

when there is likelihood of breach of peace in the locality. The final order 

of Magistrate is subject to the decision of the civil Court. It is, therefore, 

seen that private dispute between two person which does not disturb law 

and order or occasion a breach of the peace in the locality the forum for 

getting relief is the civil Court of competent jurisdiction. Now, what I find 

all around it that just on some pretext or pretence flood of proceedings 
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under section 145 CrPC  are entering in Courts like flood water entailing 

wastage of public money and public time. Before taking up a proceeding 

under section 145 of the Code the Magistrate must be careful cautious, 

circumspect and slow.”  
 

9.  Now in the present case it was admitted by present 

revision petitioner as O.P. in the Misc. Case No.86/2014 in their written 

statement that the disputed land was flooded with water and this fact has 

also been supported by O.C, Golakganj P.S.  in its report dated 09-07-

2014. As such at the relevant point of time though there was dispute 

going on between the present petitioner and present respondent no one 

was in possession of the disputed land and as such the order of 

attachment u/s.146 (1) of Cr.PC prohibiting both parties from entering 

into the disputed land is an interim order without any receiver having 

been appointed which clearly indicates land was without any cultivation 

and as such this is an interlocutory order and not revisable.  

 

10. Thus in the light of the discussion above and considering 

both parties are claiming the disputed land, the proper course for the 

parties to approach the civil court with their respective claim. Thus the 

final order of the learned lower Court should be subject to the decision of 

the Civil Court without the order of attachment of the disputed land 

remaining undisturbed till then and in the premises, the present revision 

is dismissed.   

 

11.  Send back the L.C.R. along with the copy of the order to 

the ld. lower court.  
 

  Given under my hand and seal of this Court on this 18th    

day of May, 2016. 

 

 

 

Dictated & Corrected by me 

                         Sessions Judge, Dhubri 

 

 

Sessions Judge, Dhubri 


