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DISTRICT: DHUBRI 

IN THE COURT OF THE SPECIAL JUDGE AT DHUBRI 

 

PRESENT:  Shri A. Chakravarty, M.A., LL.M., AJS 

 

Special Case No. 7 of 2014 

U/S 22 (c) of NDPS Act 

Corresponding to G.R. (GKJ) No. 217/2011 

 

State of Assam.....Complainant      

Versus 

Md. Esad Ali       … Accused 

 

Charge framed on  :  21-08-2014 

Evidence recorded on    : 09.09.2014,03.12.2014,25-02-2015, 26-05-2016 and  

28-06-2016 

Statement recorded on  : 13-07.-014 

Arguments heard on  :  01-04-2017 

Judgment delivered on  : 11-04-2017 

 

Advocates who appeared in this case are: 

ShriManiruzZaman, P.P. for the Prosecution 

ShriSushil Kr. Das andShriAnupam Roy, Advocates, for the Defence 

 

J  U  D  G  M  E  N  T 

 

1.     In this case, the accused Isad Ali has been tried for commission of an offence 

punishable under Section 22 (c) of the Narcotic Drugs and Psychotropic Substances 

Act, 1985 (hereinafter referred to as “the NDPS Act”). 

2.     The case of the prosecution in brief is that in connection with G.D. Entry No. 410, 

dated 23-05-2011, at about 09:00 P.M., at Chagolia more, on the National Highway 31, 

under Chagolia Police Outpost, along with the companion police personnel, the 

informant, namely S.I. Pranjit Das of Chagolia Police Outpost, intercepted the truck 

bearing Registration No. WB-25-B-5241 and as it was night and there was insufficient 
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light, brought the truck to the ChagoliaPolice Outpost under proper guarding and in 

presence of local witnesses. On 24-05-2011, at about 11:30 A.M., in presence of The 

Deputy Superintendent of Police, Dhubri, namely Prakash Roy Choudhury, Circle 

InspectorGolakganj, namleyRanjit Barman and local witnesses,the informant searched 

the said truck and recovered, amongst others, 119 packets of phensedylcontaining 50 

bottles of phensedylin each packet. He then apprehended the driver of the truck and 

seized the truck along with its documents and the articles recovered from the truck 

following all the formalities of search and seizure. He did not find any valid documents 

in respect of the seized articles. Therefore, he lodged the FIR of the case with the 

Golakganj Police Station.  

 

3.Based on the FIR, the Officer In charge of the Golakganj Police Station registered the 

case No 217 of 2011, for an offence under Section 27 (a) (b) of the Drugs and 

Cosmetics Act, 1940 against accused Isad Ali and entrusted the In charge of the 

Chagolia Police Outpost, namely SI DwipenKalita, to investigate the case. Accordingly, 

SI DwipenKalita investigated the case. During the course of investigation, several 

statements of witnesses were recorded and the sample of the seized Phensidyle was 

sent to the FSL, Guwahati for examination. After examining the sample, ShriG. N. 

Deka, Deputy Director, Drugs and Narcotics Division, DFS, Assamissued a report stating 

that the sample contained “Codeine”. Therefore, the police submitted charge sheet for 

an offence under Section 27 (a) (b) of the Drugs and Cosmetics Act, 1940 against 

accused Isad Ali in the Court of the learned Chief Judicial Magistrate, Dhubri. But, 

surprisingly, the then learned Additional Chief Judicial Magistrate, DhubriMr. S. Dutta 

held that the charge-sheet made out a case under Section 22 (c) of the NDPS Act and 

forwarded the case to this Court for trialand my learned predecessor also accepted the 

case and tried the accused for an under Section 22 (c) of the NDPS Act. Hence, this 

case. 

 

4. During trial, upon consideration of the record of the case and the documents 

submitted therewith and after hearing the submissions of the accused and the 

prosecution, finding sufficient ground for proceeding under Section 22 (c) of the NDPS 

Act, a charge under the said Section of the NDPS Act was framed against the accused. 

When the contents of the charge was read over and explained to the accused, he 

pleaded not guilty and claimed to be tried. 
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5. The prosecution, in order to prove its case, examined six witnesses. The 

accused did not examine any witness.    

6. In his examinations Under Section 313 Cr.P.C., the accused has denied the 

prosecution case and has stated that the allegations levelled against him are false and 

baseless.   

 

7. The point for determination in this case is:- 

 

 Whether on 23-05-2011, at about 09:00 P.M., at Chagolia more, on the National 

Highway 31, under Chagolia Police Outpost, the accused Esad Ali was found possessing 

119 packets of phensedyl containing 50 bottles of phensedyl in each packet and each 

bottle of phensedylcontaining“Codeine”, in contravention of the provisions of the 

N.D.P.S. Act and thereby, which is an offence punishable under section 22 (c) of the 

said Act. ? 

If so, what punishment he deserves? 

 

 

DECISION AND REASONS THEREOF 

 

 

8. I have carefully examined the evidence on record, gone through the relevant 

documents on record and after hearing the arguments advanced by the learned 

counsels for both the sides, give my decision on the above point as follows:- 

9. PW-1 S.I. Pranjit Das, the informant has deposed that on 23-05-2011, he was 

posted at the Chagolia Police Outpost, under Golakganj Police Station, as the In-

charge. On that day, at about 7-25 p.m., he received a secret information to the effect 

that carrying phensedyl, the truck bearing registration No. WB-25/B-5241 was 

proceeding from Calcutta towards Assam. He reduced the said secret information into 

writing vide G.D. Entry No.410, dated 23-05-2011. Ext-3 is a extract copy of the said 

G.D Entry. Thereafter, he informed about the same to his superior officers, namely the 

Circle Officer, Golakganj and the Officer In charge of the Golakganj Police Station over 

telephone. Thereafter, on being instructed by his superior officers, along with his 

staffs, he proceeded towards the Assam More Tiniali, Chagolia and intercepted the 

truck bearing registration No.WB-25/B-5241. He informed the matter to the Circle 

Officer, Golakganj and the Officer In charge of the Golakganj Police Station over 

telephone and also to the Superintendent of Police, Dhubri. Thereafter, on being 



Special Case No. 7 of 2014 

 

 

4 

 

instructed by them, he brought the truck to the Chagolia Police Outpost. He did not 

carry out search operation of the truck in that night and kept the truck at the Chagolia 

Police Outpost under proper guarding.  On the next day, at 11-30 a.m., in presence of 

superior officers, he searchedthe truck and recovered 119 cartons of phensedyl. The 

same were seized vide Ext-1 seizure list. He recorded the statements of the witnesses 

and arrested the accused. He asked the Drug Inspector to collect sample of the seized 

phensedyland the Drug Inspector collected the sample. Thereafter, he lodged the Ext-2 

FIR of the case.  

10.In the cross-examination, he has stated that on the day of the incident, at about 7-

55 p.m., he received the secret information and reduced the same into writingand 

informed about the same to his superior officer over telephone. The Deputy 

Superintendentof Police, Dhubriverbally authorized him to investigate the case. Since, 

he was the in-charge of the Chagolia Police Outpost,he sent the ejahar to the 

Golakganj Police Station for registration of a case. Accordingly, the Golakganj Police 

registered a case and entrusted the investigation of the case to a different 

investigating officer He carried out search operation and also made the  seizure. He 

recorded the statements of the witnesses and in his presence; the sample of the seized 

article was collected. He did not prepare any inventory. He did not state before the 

investigating officer that before carrying out the search and seizure, he obtained verbal 

authorization from his superior officer and after conclusion of search and seizure 

operation, he have furnished written information to his superior officer vide W.T. 

message. He has stated before the investigating officer that he was verbally authorized 

to investigate the case by the Deputy Superintendent of Police, Dhubri. He cannot say 

who has collected the sample. He did not arrest the accused. He has denied the 

suggestion that at the time of search, the Driver was not present in the truck. He did 

not find any handyman in the truck. He has denied the suggestion that the accused 

was not the Driver of the truck. 

11. PW-2 Binod Ch. Sarkar,  a seizure witness of the case  has deposed that he knows 

the accused. At the relevant time, he was working in a wine shop at Chagoila. The 

Owner of the wine shop was one Anil Roy. Seeing a crowd at the Chagolia Police 

Outpost,  he went there and saw some cartons. The In-charge of the Chagolia Police 

Outpost showed him the cartons and told him that the cartons contained Ganja and 

obtained his signature in the Ext-1. The Ext-1(2) is his said signature. Thereafter, he 

left the Chagolia Police Outpost and went to his shop. 
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12.In the cross-examination, he has stated that on that day, he neither saw the 

accused nor can he say about the circumstances under which the accused was 

apprehended. He cannot say about the contents which were seized by the said seizure 

list. He has not seen the seized articles in the Court. 

13. PW-3 Dipak Kr. Roy, another seizure witness of the casehas deposed that he does 

not know the accused.  On the day of the incident, while he was proceeding towards 

his counter near the ChagoliaPolice Outpost, the in-charge of the ChagoliaPolice 

Outpost called him and obtained his signature in the Ext-1. The Ext-1(3) is his said 

signature. He has further deposed that can say about the circumstances leading to the 

recovery of the seized articles from the possession of the accused. 

14.In the cross-examination, he has stated that he neither saw the accused, nor can 

he say what were seized by the Ext-1. 

15. PW-4 Prakash Roy Choudhury, a police officer, has deposed that the occurrence 

had taken place in the year 2011. On the day of occurrence, some phensedyl bottles 

and a truck loaded with consignment of Mustard Oil were seized. Seizures were made 

in his presence. The seized materials were recovered in his presence. During search of 

the Truck bearing registration No.WB-25/B-5241, Cartons of Tripti Brand Mustard Oil, 

Tin of Tripti Brand R/Oil, Phensedyl bottles, Insurance Certificate and National Permit 

of the vehicle No.WB-25/B-5241 and a driving license were seized. Ext-1 is the said 

seizure-list and Ext-1 (4) is his signature therein.  

16. In the cross-examination, he has stated that the mustard Oil is not a 

psychotropic substance. He has not seen the seized articles in the Court today. He 

does not remember who the witnesses of the seizure-list were. He has denied the 

suggestion that he was not present at the time of seizure. At that time, he was posted 

in the office of the Superintendent of Police, Dhubri. The distance between the office 

of the Superintendent of Police, DhubriandChagolia is about 50/60 k.m. He has denied 

the suggestion that the seizure list was prepared in their office. 

17. PW-5 GajendraNathDeka, Deputy Director, Drugs & Narcotic Division, Directorate 

of Forensic Science Laboratory, Guwahati, Assam has deposed that on 26-05-2011, he 

had received a packet through the Director, FSL, Assam, in connection with Golakganj 

P.S. No.217/2011, for examination. The parcel consisted of two exhibits enclosed in 

sealed cartons with cloth cover. The facsimile of the seal was found to be of 
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“SUPERINTENDENT OF POLICE, DHUBRI”. The parcel contained two sealed bottles 

(branded as PHENSEDYL), each containing 100 ML, pale yellow in colour and syrup 

based. He marked the sample as DN-137/2011 (a) and DN-137/2011 (b), respectively. 

He had examined both the samples as per the United Nations Drug Testing Laboratory 

Manual for getting test for codeine. Exhibits DN-137/2011 (a) and DN-137/2011 (b) 

gave positive tests for Codeine. He sent the examination report to the Superintendent 

of Police, Dhubri. Ext-4 is his report and Ext-4 (1) is his signature therein. Ext-5 is the 

forwarding of Director. Ext-5 (1) is the signature of the Director K.C. Sharma therein. 

18. PW-6 S.I. DwipenKalita has deposed that on 25-05-2011, he was entrusted with 

the case diary of this case for investigation. The In-charge of the Chagolia Outpost, 

namely Pranjit Das was the complainant of the case. The In-charge Pranjit Das had 

seized the truck bearing registration No.WB-25/B-02541. Eleven cartons of phensedyl 

cough syrup, each carton containing 50 bottles of phensedyl cough syrup, were found 

under the cartons of mustard oil. He also found the driver of the vehicle detained at 

the ChagoliaPolice Outpost along with the seized truck. At the time of seizure of the 

phensedyl cough syrup, S.I. Pranjit Das, Deputy Superintendent of Police, Dhubri, 

Prakash Ray Choudhury and Circle inspectorRanjitBasumatary were present. He has 

recorded their statements and thereafter, arrested the driver of the truck. He has 

prepared a sketch map of the place of occurrence. Ext-6 is the said sketch map ext-6 

(1) is his signature therein. He has collected the FSL report. Thereafter, as per the 

advice of the Circle Inspector, he filed the charge sheet against the accused Esad Ali 

u/s. 27 (a) (b) of Drugs & Cosmetic Act. Ext-7 is the charge sheet and ext-7 (1) is his 

signature therein.  

19. In the cross-examination, he has stated that he has filed the charge sheet u/s. 27 

(a) (b) of the Drugs & Cosmetics Act, 1940. He has denied the suggestion that the 

percentage of codeine found during examination is not reflected in the FSL report.  He 

has received the FIR on 25-05-2011. The FIR was received by the Officer in charge, 

Golakganj Police Station.  The FIR was registered at the GolakganjPolice Station on 25-

05-2011. After the case was registered, the same was entrusted to him for 

investigation. Before filing of the FIR, the seizure was made. He was not present at the 

time of seizure. The representative sample of the seized articles was sent to the FSL by 

the SI Pranjit Das. He is not aware whether the seized materials were certified by the 

Magistrate and whether the representative sample of the seized materials was 
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collected in presence of the Magistrate or not.  There is no note in this regard in the 

case diary. The place of occurrence was shown by the informant. He has denied the 

suggestion that he did not go to the place of occurrence. The place of occurrence is a 

busy area and there are many shops in and around the place of occurrence.  He has 

not interrogated any of the shopkeepers of the place of occurrence. He has denied the 

suggestion that the accused has not committed any offence. He has also denied the 

suggestion that on being insisted by his superior officer, he has filed the charge sheet.  

20.The learned Addl. Chief Judicial Magistrate held that the charge sheet made out an 

offence under Section 22 (c) of the NDPS Act and has also stated that though the 

police has submitted the charge sheet for offences under the Drugs & Cosmetics Act, 

1940 the facts and circumstances of the case, in his considered opinion, has made out 

an offence punishable u/s 22 (c) of the Narcotic Drugs and Psychotropic Substances 

Act. He has stated that in this regard, one may refer to the decision of the 

Hon’bleGauhati High Court in Md. Sahabuddin& Another vs. State of Assam, [reported 

in MANU/GH/0289/2012: 2012 (3) GLT 440] as upheld by the Hon’ble Supreme Court 

in MANU/SC/0836/2012. But the learned Addl. Chief Judicial Magistrate did not explain 

how the ratio of the said cases are applicable to the case in our hand as unlike the 

case in our hand, the said case was a case under the NDPS Act.  

21. In the instant case, though the seized articles contained codeine like the cases 

referred to by the learned Addl. Chief Judicial Magistrate, Dhubri, the percentage of 

codeine was not beyond the permissible limit mentioned in the NDPS Act to make out 

an offence under the NDPS Act. In fact, the PW-5 has not stated in his report about 

the percentage of the codeine present in the sample and has simply stated that sample 

gave positive tests for codeine. Hence, it must be held that the percentage of codeine 

was not beyond the limit mentioned in the NDPS Act as the instant case is under a 

penal statute.  Thepolice has registered the case under the Drugs and Cosmetic Act 

and also rightly submitted the charge sheet. But, by a cryptic order, the learned Addl. 

Chief Judicial Magistrate, Dhubri held that the case falls under the NDPS Act and 

forwarded the case to this Court for trial. But, he forgot that there are some 

mandatory provisions that required to be complied with in making the seizure etc., of 

narcotic drugs under the NDPS Act. Therefore, as the police did not register the case 

under NDPS Act, the police did not comply with the said provisions. But surprisingly, 

without noticing the same, my learned predecessor also framed charge under the 
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NDPS Act and completed the trial. In fact, my learned predecessor fixed the case for 

judgment but did not deliver the judgment. Therefore, as I have to deliver the 

judgment only, at this stage, I do not think it proper to return the case to the learned 

Addl. Chief Judicial Magistrate, Dhubri for fresh trial.  

22.The testimony of the prosecution witnesses discussed above shows that the search 

and seizure was not made in presence of any independent witness. Further, though 

the informant has deposed that after intercepting the truck, he brought the truck to 

the Chagolia Police Outpost under escort and in presence of local witnesses and he 

searched and recovered the alleged narcotic drugs on the next day, the seizure 

witnesses, i.e. PW-2 and PW-3, did not support the informant. In fact, their testimonies 

shows that  they were not present at the place of occurrence on the day when the 

informant intercepted the truck or at the time of making the seizure of the alleged 

narcotic drugs on the next day. Seeing a crowed, they went to the Chagolia Police 

Outpost and the In-charge of the Chagolia Police Outpost took their signatures in the 

seizure list. Further, though the PW-4, who is not an independent witness but a police 

officer, has deposed that the seizure was made in his presence, he did not depose that 

the truck was intercepted with the seized articles in his presence. Further, he has 

deposed that on the day of the seizure, he was posted at the office of the 

Superintendent of Police, Dhubri, which is situated at a distance of about 50/60 k.m. 

from the Chagolia Police Outpost. But, he did not explain why he went to Chagolia 

Police Outpost to witness the seizure. Therefore, based on his testimony, it cannot be 

held that the alleged narcotic drugs were recovered from the truck and seized in his 

presence. Therefore, the Investigating Officer did not comply with the provisions of 

NDPS Act in intercepting the truck, bringing the truck to the Chagolia Police Outpost, 

keeping it there for one night, searching and recovering the alleged narcotic drugs next 

day in presence of independent witnesses and arrest of the accused. Therefore, 

though the PW5 has proved that the sample of the seized Phensedyl contained 

“Codeine”, in view of the discussion made above, it cannot be held that the Phensedyl 

was seized from the possession of the accused Isad Ali.  

23.Let us nowdiscuss whether the accused has committed an offence punishable 

under Section 27 (a) (b) of the Drugs and Cosmetics Act, 1940. 

24.    As can be seen from the above discussion, though the informant has deposed 

that he intercepted the truck on 23-05-2011, at about 09:00 P.M., as there was 
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insufficient light, he brought the truck to the Chagolia Police Outpost by deploying 

proper guard in presence of local witnesses; the prosecution did not examine any such 

witness. No such witnesses have also been cited in the charge sheet. Not even any 

police personnel were examined to prove that from the night of 23-05-2011 till 24-05-

2011, they were guarding the truck inside the Chagolia Police Outpost. None of the 

seizure witnesses, including the PW-4 have deposed that the truck was intercepted on 

23-05-2011 and was brought to the Chagolia Police Outpost in theirpresence.  

25.    Further, the two independent seizure witnesses did not depose that the truck 

was searched in their presence and 119 packets of phensedyl, containing 50 bottles of 

phensedyl in each packet were recovered from the truck in their presence. Therefore, 

it cannot be held that the accused was carrying any phensedyl in the truck. Therefore, 

even assuming while denying the prosecution case to be true, then also it cannot be 

held that the accused was carrying the seized phensedyl in the truck bearing 

registration No.WB-25/B-5241. If one has to believe the prosecution case as discussed 

above, then the police will be able to arrest anybody making such allegations. 

26.In view of the discussion made above, I am constrained to hold that the 

prosecution has failed establish that the seized phensedylwere recovered from the 

possession of the accused or that the accused was carrying the seized phensedyl in the 

truck bearing registration No.WB-25/B-5241. Therefore, I do not think it proper to 

return the case to the Court of the Addl. Chief Judicial Magistrate, Dhubri for trying the 

case for the offence punishable under Section 27 (a) (b) of the Drugs and Cosmetics 

Act, 1940. 

27.The point is decided in the negative, accordingly. 

 

O R D E R 

 

28. In the result, considering the entire facts and circumstances of the case, I hold 

that the prosecution has failed to bring home the charge under section 22 (c) of the 

NDPS Act against accused Isad Ali. Hence, he is acquitted.  His bail bond stands 

cancelled. He is set at liberty forthwith. 
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29.Destroy the seized phensedyl in due course of time.  
 

30. Signed, sealed and delivered in the open Court on this the 11th day of April, 

2017, at Dhubri. 

 

  

 

(A. Chakravarty)     

Special Judge, Dhubri 

 

Dictated & corrected by me. 

 

 

(A. Chakravarty)  

Special Judge, Dhubri   
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A P P E N D I X 

 

PROSECUTION WITNESSES: 

 

PW-1 S.I. Pranjit Das 

PW-2 Sri Binod Ch. Sarkar 

PW-3 Sri Dipak Kr. Roy 

PW-4 Sri Prakash Roy Choudhury 

PW-5 Sri GajendraNathDeka 

PW-6 S.I. DwipenKalita 

 

2.  PROSECUTION EXHIBITS: 

 

Exhibit- 1 Seizure list 

Exhibit- 2 FIR 

Exhibit-3 Extract copy of G.D. Entry. 

Exhibit-4 FSL report. 

Exhibit-5 Forwarding of FSL report. 

Exhibit-6 Site Plan  

Exhibit-7 Charge sheet.  

 

 

 

 (A.Chakravarty)   

Special Judge, Dhubri 

 


