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IN THE COURT OF THE DISTRICT JUDGE, DHUBRI 

 

PRESENT  :      Shri A. Chakravarty, M.A., LL.M.,A.J.S.  

   

              Misc. (G) Case No.93 of 2016 

 

Musstt. Fereja Bibi                                        

                                                                     …Petitioner 
 
                                          -Versus – 
 
1. Sobura Bibi 

2. Feraj Ali                                            …Opposite Parties 

3. Khadija Begum     … Proforma Opposite Party                     

             

Petition filed on   : 09-07-2015 

Evidence recorded on  : 08-06-2017 

Argument heard on  : 11-07-2017    

Judgment delivered on : 25-07-2017 

 

ADVOCATES WHO APPEARED IN THIS CASE ARE:- 

 

Shri Sajali Hussain advocate for Petitioner 

None appeared for opposite parties on the day of final hearing. 

 

 J    U    D    G    M    E    N    T 

     

1.   This Misc. (G) Case has been registered based on a petition filed by the 

petitioner Fereja Bibi praying for appointing her guardian of the persons and 

property of her minor sons Firdus Hussain, aged about 11 years and Faruque 

Hussain, aged about 9 years, as per the provisions of the Guardians and Wards Act, 

1890. 
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2. The case of the petitioner in brief is that she is the first wife of the deceased 

Salam Uddin and mother of the minors Firdus Hussain and Faruque Hussain. Due to 

unavoidable circumstances, the marriage between her and the deceased Salam 

Uddin was dissolved by mutual consent vide agreement dated 29-11-2010. As per 

the terms and conditions of the said agreement, she was given the custody of her 

minor children and since then, the minors have been living with her and they have 

no other near relatives. The opposite party No.1 is the maternal Grandmother and 

opposite party No.2 is the maternal grandfather and the proforma opposite party is 

the step-mother of the minors. Therefore, she has prayed for  appointing her as the 

guardian of the persons and property of the minors Firdus Hussain and Faruque 

Hussain.   

3. Notices were issued to the opposite parties and the opposite parties have 

contested the case by filing separate written statements. In their joint written 

statement, the opposite party Nos.1 and 2 have stated that the petitioner is the 

mother of the minors and hence, she is the best person for appointing as guardian 

of the minors.  

4. In her written statement, the proforma opposite party has stated that the 

petition is not maintainable. The petitioner has filed the instant petition suppressing 

material facts. She has stated that the petitioner is a divorcee and as per the 

Mohammedan Law, a divorcee cannot be appointed as  guardian of her minor 

children. The petitioner has also married another person, namely Rashidul Islam, 

resident of Fakiranirjhar, Part-I, P.S.- Bilasipara, Dist. Dhubri and has been living 

with him as husband and wife. She has further stated that the deceased Salam 

Uddin had three brothers, namely (1) Kabir Uddin (2) Safur Uddin and (3) Rasul 

Hoque and the petitioner has filed the instant petition without impleading them as 

parties though, they are necessary party to the case.  The minors have been looked 

after by their uncle Kabir Uddin. Therefore, she has prayed for rejection of the 

petition. 

5. Upon pleadings, the following issues were for adjudication:-   

I)Whether the petition is maintainable in its present Forum? 
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II)Whether the petition is bad for non-joinder of necessary parties? 

III)Whether the petitioner can be appointed as the guardian of the minors Firdus 

Hussain and Faruque Hussain? 

6.   During the course of hearing, the petitioner examined only herself as her 

witness. The opposite parties did not examine any witness. 

 

DECISION AND REASONS THEREOF 
 

7.  I have carefully examined the evidence on record, gone through the relevant 

documents on record and after hearing the arguments advanced by the learned 

counsel for the petitioner, give my decision on the above issues as follows:- 

 

ISSUE NOS. I, II  & III  

 

8.   As all the issues are co-related, all the issues are discussed and decided jointly. 

 

9.  The petitioner has submitted her evidence on affidavit and has corroborated 

the petition.  In the cross-examination, she has stated that before the death of her 

husband Salam Uddin, they dissolved their marriage by mutual consent. Her late 

husband Salam Uddin had three brothers. They are Kabir Uddin, Sofur Uddin and 

Roshul Hoque. Her late husband Salam Uddin died in a motor vehicle accident and 

seeking compensation for his death, his second wife had filed a claim case before 

the learned MACT at Dhubri and in the said case; her minor sons have been 

impleaded as claimants. She is a Mohammedan by religion. She has denied the 

suggestion that after the death of her husband Salam Uddin, she has married one 

Rashidul Islam. She has also denied the suggestion that she has falsely stated in 

paragraph No. 5 of the petition that her minor sons have no other near relatives. 

She has denied the suggestions that she is not entitled to be appointed as guardian 

of her minor sons.  

10.  As the opposite parties did not adduce any evidence, the testimony of the 

petitioner must be accepted to be true.  
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11.    The appointment of a guardian of a minor has to be made for the welfare of 

the minor based on the evidence. The paramount consideration is the welfare of the 

minor child. If the minor is old enough to form an intelligent preference, the Court 

may consider that preference.  The Court also shall not appoint or declare any 

person to be a guardian against a valid will. Section 17(3) of the Guardians and 

Wards Act, 1890 empowers the Court to interview the child to find out the intention 

of minor. While ascertaining the wishes of the minor the Court shall take into 

consideration the age of minor and the custody of minor at the time of interview and 

immediately prior to it. Even then the wishes of the minor shall not control the 

discretion of the Court. The wishes of the minor shall not be the sole factor to be 

taken into account in adjudging proper custody of minor. There is a greater 

responsibility on the Court to assess the entire facts and circumstances of the case, 

in appropriate cases, can even disregard the wishes and preference expressed by 

the minors, especially when Court is of the impression that the minors have not 

given answer on the question of their wish voluntarily, but under influence and 

tutoring.  

12. In the case of ANJALI KAPOOR VS. RAJIV BAIJAL, reported in (2009) 7 

SCC 322, the Hon’ble Supreme Court has held as follows:-  

         “...The dominant matter for the consideration of the court is the welfare of the 

child. But the welfare of a child is not to be measured by money only, nor by 

physical comfort only. The word welfare must be taken in its widest sense. The 

moral and religious welfare of the child must be considered as well as its physical 

well-being. Nor can the ties of affection be disregarded.”  

         "Ordinarily, under the Guardian and Wards Act, the natural guardians of the 

child have the right to the custody of the child, but that right is not absolute and the 

courts are expected to give paramount consideration to the welfare of the minor 

child. The child has remained with the appellant grandmother for a long time and is 

growing up well in an atmosphere which is conducive to its growth. It may not be 

proper at this stage for diverting the environment to which the child is used to. 

Therefore, it is desirable to allow the appellant to retain the custody of the child." 

https://indiankanoon.org/doc/713567/
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13. In the instant case, the petitioner was directed to produce the minors before 

this Court for recording their wishes regarding appointment of their guardian and on 

11-07-2017; the petitioner produced them before this Court. But, their wishes could 

not be recorded as they have not yet attained sufficient maturity to adduce 

evidence.  

14. In view of the above, in the instant case, I believe that the welfare of the 

minors will be safe in the hands of the petitioner, who is their natural guardian.  

Further, as after the death of their father, the minors have been living with the 

petitioner and she has been looking after them, the petitioner is a suitable person 

for appointment as the guardian of the minors Firdus Hussain and Faruque Hussain. 

The issues are decided accordingly. 

O R D E R 

15.    In the result, the petition is allowed on contest.  

16.   The petitioner is appointed as the guardian of the minors Firdus Hussain and 

Faruque Hussain. However, in the facts and circumstances of the case, the parties 

are left to bear their own costs. 

17.  Signed, sealed and delivered in the open Court on this the 25th day of July, 

2017 at Dhubri.                                

 

 

 

 

(A. Chakravarty)  
                               District Judge, Dhubri   
Dictated & corrected by me. 
 
 
 
 

(A. Chakravarty)  
   District judge, Dhubri 


