
IN THE COURT OF B. KSHETRI JUDICIAL MAGISTRATE FIRST CLASS, DHUBRI 

 

                           

                               

                         Case No. G.R. 886 of 2011 u/s 323/447/34 I.P.C. 

 

                                                    State of Assam. 

                                                           -Vs- 

                                                1. Azizul Sk 

                                                2. Jadab Ali @ Jabed Ali 

                                                3. Majibar Sk 

                                                                            ………Accused(s). 

 

Present: -     Shri B Kshetri, A.J.S. 

                 Judicial Magistrate First Class, Dhubri.   

 

Advocates appeared. 

Mr. M. Hussain, Learned APP,..………………For the State. 

Mr.  R. Z. Ansary…….. , Learned counsel For the accused persons. 

 

Particulars of the case: 

Offence explained on: 07/01/2015. 

Prosecution Evidence recorded on: 23/06/2016, 04/08/2016, 22/09/2016, 03/05/2017.  

Argument heard on:- 30/06/2017, 12/07/2017. 

Judgment delivered on:- 18/07/2017. 

                                                 J  U D G M E N T 

 

1. Prosecution case in brief is that on 04.02.2011 one Hamed Ali lodged an ejahar with 

O/C Tamarhat Police Station stating inter alia that on 03.02.2011 at about 8 p.m. 

when he was going out of his kitchen to wash his hands after dinner then a group of  
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people attacked him and gave dagger blow on his head and right knee and caused 

severe injuries. Immediately his wife Hajara Bibi came out of kitchen with hurricane 

lamp and with the light of hurricane lamp he and his wife identified the persons to be 

the present three accused persons and raised hue and cry. Thereafter, the accused 

persons fled away from the place of occurrence. Hence the case.   

2. On receipt of the FIR, Tamarhat P.S. Case No: 18/2011 u/s 447/326/34 I.P.C. was 

registered and investigated into. After completion of the investigation, the I/O 

submitted charge sheet u/s 447/323/34 I.P.C. against the accused persons namely 

Azizul Sk, Jadab Ali @ Jabed Ali and Majibar Sk. 

3. Appearance of accused persons were procured and copies were furnished to them on 

07/01/2015 and on the same date particulars of offence u/s 323/447/34 IPC were 

read over and explained to the accused persons to which they pleaded not guilty and 

case was posted for evidence. 

4. During trial, the prosecution side examined as many as 7 (seven) witnesses including 

M.O and I.O. On completion of trial, accused persons were examined u/s 313 Cr.P.C. 

As appears from the statements as recorded u/s 313 Cr.P.C. examination, from the 

trend of cross-examination it appears that defence case is of almost total denial.                     

5. I have heard oral arguments of the learned counsels for both the sides and gone 

through the record. 

6. Point for determination are:  

1. Whether on 03/02/2011 at about 8 p.m. the accused persons in furtherance of 

common intention voluntarily caused simple hurt to the informant? 

2. Whether on 03/02/2011 at about 8 p.m. the accused persons in furtherance of 

common intention criminally trespassed into the campus of the informant? 

7. Discussion, Decision and the reasons thereof : 

8. The prosecution side examined the informant/victim Hamed Ali as P.W. 1, Hajera Bibi 

as P.W. 2, Mozid Ali as P.W. 3, Jamat Ali Sk as P.W. 4, Abdur Rahman as P.W.5, 

M.O. as P.W.6 and the I.O as P.W. 7. 
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9. Point (i):- To decide this point, let us first find out whether the victim Hamed Ali 

got any hurt and if so whether the accused persons or any of them were liable for 

voluntarily causing the said hurt.  

10. The P.W.1, the informant/victim in his evidence deposed that at the time of 

occurrence when he went out of his kitchen to reach bed room, at the door step of 

the kitchen the accused person Mojibor assaulted him with a blow on his head and 

accused Ajijul gave him a knife blow. He got cut injuries on his left hand while trying 

to resist the blow. He also deposed that accused person Jadav gave him a deggar 

blow below the knee of right leg and he sustained cut injury. He took treatment for 

the injuries and filed the ejahar vide Exhibit 1.  

11. P.W. 2 deposed that the informant Hamed Ali got injuries on his person. P.W. 3 also 

deposed that he saw injuries on the head of Hamed Ali. P.W.4 also deposed that he 

saw bleeding injuries from the head and hand of Hamed Ali. P.W.5 deposed that she 

saw cut injury on the head of Hamed Ali and bleeding from the head and hand of 

Hamed Ali. The P.W. 6, the M.O. in his evidence deposed that on 04.02.2011 he 

examined Hamed Ali and found lacerated injury in the scalp and leg of various size 

and shape. He further opined that the injuries are simple in nature and caused by 

blunt object. In cross-examination, he opined that the injuries can be caused by 

falling on hard object. From the above evidence on record it is well proved that the 

informant (P.W.1) got injuries on his person, which are simple in nature and caused 

by blunt object.                                                         

12. Now let us see whether the accused persons are involved in causing hurt to the 

informant/victim. The P.W. 1, the victim in his evidence deposed that 5/6 years back 

on the day of occurrence at about 8 p.m. while he started to move to his bed room 

from kitchen after having dinner, the accused person namely Mojibor assaulted him 

on his head from front at the door step of kitchen. He made hue and cry and his wife 

came out of the kitchen. Then accused Ajijul gave him a knife blow and on his  
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resistance sustained cut injury on his left hand. He along with his wife and son 

Musakari Mollah made hue and cry and villagers arrived. While the villagers started 

to come, accused person Jadav gave a deggar blow below the knee of his right leg 

and he sustained cut injury on his leg.  

13. In his cross-examination, P.W.1 deposed that at the time of incident there was no 

electricity connection in his house and it was a dark night. He denied the defence 

suggestions that before police he did not state the fact of assault upon him from 

front side. He denied the defence suggestions that before police he did not state the 

fact of assault upon his hand by knife. He denied the defence suggestions that 

before police he did not state the fact of assault upon his leg.  He denied that he was 

assaulted by public on the allegation of theft at Amtenga bazar and he deposed 

falsely.   

14. The P.W. 2, Hajera Bibi, wife of the informant/ victim in her evidence deposed that 

about 4 years back at about 7/8 p.m. she along with her husband and son were 

taking dinner. Her son Mesakari went to sleep after taking meal. Her husband after 

taking meal went to sleep. She heard her husband crying “Oi re baba” and she came 

out of the kitchen with the lamp and her son with the torch. She saw that the 

accused person Mojibor assaulting her husband by knife. She deposed that accused 

Ajijul assaulted her husband with Khurpi on his left hand and accused Jadav 

assaulted her husband. On making hue and cry the accused persons went away.  

She along with her son, Mojid Dewani, Rahman Dewani, Omar master took her 

husband to Tamarhat hospital.  

15. In her cross-examination, P.W.2 deposed that Ramjan master, Amjad, Khalek, Omar 

master have their residence around her house. She denied that the accused persons 

never went to her house and did not assault her husband. She also denied the 

defence suggestions that before police she did not state the fact of assault on her 

husband`s left hand by accused Ajijul. She denied that her husband sustained injury 

in accident and she deposed falsely for her husband.  

16. P.W.3, Mojid Ali in his evidence deposed that on the day of occurrence son of the  
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informant came to his house and informed him that head of his father got fractured. 

And on being informed he rushed to the home of Hamed Ali and saw Hamed Ali lying 

on floor and watering by wife of Hamed Ali and others on the head of Hamed. He 

tied a gamocha on the head of Hamed and he along with wife of Hamed Ali and a 

boy took Hamed Ali to Tamarhat hospital. Wife of Hamed Ali stated that the accused 

person namely Ajijur assaulted her husband. He saw injury on the head of Hamed 

Ali.  

17.           In his cross-examination, P.W.3 deposed that he have not seen the assault 

and police did not record his statement. He denied the defence suggestions that wife 

of Hamed stated nothing about the incident to him.  

18.  P.W.4, Jamat Ali Sk in his evidence deposed that 5/6 years back at about 7/8 

p.m. while he was at his house, he heard hue and cry to the west of his house. He 

rushed and saw bleeding from the head and hand of Hamed Ali. Wife of Hamed Ali 

stated him that the accused persons namely Ajijur, Mojibor and Jadav assaulted his 

brother with deggar. He deposed that Mojid Dewani and Rahman took his brother to 

Tamarhat hospital.  

19.            In his cross-examination, P.W.4 deposed that he have not seen the assault. 

He deposed that there are houses of Omar master, Mojid Dewani, Rahman and 

200/300 houses in between his house and house of his brother (P.W.1). He denied 

the defence suggestions that wife of Hamed stated nothing about the incident to 

him. He denied the suggestion that before police he did not state of seeing bleeding 

injury on the head and hand of his brother. He denied that his brother sustained 

injury on falling over bamboo in market.    

20.   P.W.5, Abdur Rahman in his evidence deposed that 4/5 years back at about 

8 p.m. while he was at his house, he heard hue and cry to the west of his house. He 

rushed to the house of Hamed Ali and saw cut injury on the head of Hamed Ali. He 

saw bleeding from the head and hand of Hamed Ali. He deposed that Mojid Dewani  

 

 

 

Typed by me,  

 

Judicial Magistrate First Class, Dhubri                                              Contd……..at page 6 



Case No. GR 886/2011 - 6 - 

 

was tying a gamocha over the head of Hamed Ali. Hajera stated him that the 

accused persons namely Ajijur, Mojibor and Jadav assaulted Hamed Ali with deggar. 

He deposed that Mojid Dewani, Hajera and 3/4 persons took Hamed Ali to Tamarhat 

hospital by hally.  

21.            In his cross-examination, P.W.5 deposed that he have not seen the assault. 

He deposed that there are two houses in between his house and house of P.W.1. He 

denied the defence suggestions that wife of Hamed Ali stated nothing about the 

incident to him. He denied the suggestion that before police he did not state of 

seeing tying gamocha over the head of Hamed Ali by Mojid Dewani. He denied that 

Hamed Ali sustained injury on falling over bamboo in market.    

22.             The P.W. 7, the I/O, in his evidence depose that on 06/02/2011 he was 

authorized to investigate the case and accordingly investigated the matter and after 

completion of the investigation filed the charge sheet against the said three accused 

persons. In his cross-examination he affirmed that the P.W. 1 did not state before 

him that accused Azizul gave him knife blow on his hand. PW Hamid Ali did not state 

before him that accused Azizul attacked him from front side. PW 1 Hamid Ali did not 

state before him that he was resting at his house and his wife was cooking. PW 1 

Hamid Ali did not state before him that accused attacked him by knife below his 

knee. P.W.2 Hajera Bibi did not state before him that Azizul assaulted Hamid Ali with 

kurni at his left hand. P.W.3 Mozid Ali did state before him that wife of Hamidur told 

him about the incident when he rushed to the place of occurrence. PW Mozid Ali did 

not state before him that he tied gamosa over the head of victim. P.W.4 Zamal Ali 

Sk. did not state before him that he had narrated about the incident to Mozid 

Dewani, Amar Rahman. PW Zamal Ali Sk. did not state before him that he saw blood 

on the head and hand of his brother. P.W.5 Abdul Rahman did not state before him 

that he went to the place of occurrence on hearing hue and cry towards west side of 

his house. PW Abdul Rahman did not state before him that he saw Mozid Dewani 

tying gamosa on the injured head of Hamid. 
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23. From the above evidence, let us consider whether the accused persons are liable for 

causing the hurt to victim (P.W.1) in furtherance of their common intention. From 

the evidence of victim it appears that he was assaulted by all the three accused 

persons. The P.W. 2, the wife of the P.W. 1 supported him on this point.                                                                   

The P.W. 3, P.W.4 and P.W.5 also in their evidence deposed that wife of the victim, 

the P.W. 2 told them that the accused persons assaulted her husband. Their 

evidence on this point remain stand and unshaken in cross-examination. It may be 

noted here that the learned counsel of the accused persons vehemently argued that 

the P.W. 2, 4 and 5 are related witness and cannot be relied upon. It is also argued 

that there were several persons living around the house of the victim and the 

prosecution side did not examine any independent witness. The argument of the 

counsel for the accused persons was considered. Non-examination of independent 

witnesses would not make the prosecution case unreliable simply because of the fact 

that there was no evidence that any of the neighboring person seen the occurrence. 

The occurrence took place inside the campus of the victim in the evening. The 

parties belongs to village and as it was cold season and people are not expected to 

remain outside in anticipation of happening something. Learned counsel for the 

accused persons also argued that no explanation for lodging the FIR by one day 

delay has been made. The incident took place during evening and victim was taken 

to hospital for treatment. In such a situation it was quite normal on the part of the 

victim to lodge the FIR in the next morning of occurrence as the treatment of the 

victim at that time was necessary. Although the P.W.7 (I.O.) affirmed that P.W.s did 

not state before him some facts, in my view those were not material. The victim and 

other witnesses deposed all the material facts. The involvement of the accused 

persons in the offence of causing simple hurt to the P.W. 1 is proved beyond all 

reasonable doubt. There was no evidence of any sudden provocation by the victim to 

the accused persons. During cross examination of P.W's, accused persons tried to 

project by way of putting suggestions that victim sustained injury on falling over  
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bamboo in market and victim was assaulted by public on the allegation of theft.  

Needless to say such suggestions have little evidentiary value. All the 3 accused 

persons as named above took active part in the crime and they assaulted the P.W. 1 

with their common intention. Considering all aspect of the fact as came out in 

evidence, I am of the considered opinion that the accused persons are liable for 

voluntarily causing simple hurt by blunt objects to the P.W. 1 Hamed Ali as 

punishable under section 323 IPC read with section 34 IPC. The charge against 

accuseds u/s 323 IPC is proved beyond all reasonable doubt.                                                                         

24. Point.(ii):- Now, let us consider the charge of criminal trespass. From the 

evidence of P.W. 1 and P.W.2 it appears that the assault took place at their 

courtyard. The other witnesses saw the victim in injured condition at his house. From 

the evidence, it is clear that the occurrence took place at the courtyard of victim. 

Hence, the offence of criminal trespass by accused persons is clearly made out as 

the same was made with an intention to commit the offence of hurt.  

25.    Accordingly, all the three accused persons are held guilty of the offence 

punishable u/s 323/ 447 IPC and convicted for said offences.  

26.       Considering all aspect of the fact and circumstances of the case, I am of the 

opinion that the prosecution side is able to make out a case u/s 447/323 I.P.C. 

against the accused persons beyond all reasonable doubt. Accordingly, all the 

accused persons are held guilty of the offences as punishable u/s 447/323 of Indian 

Penal Code and are convicted for the said offences. As all the accused persons took 

active part in causing assault and wrongful restrain, there is no necessity to take aid 

of Section 34 IPC for conviction of the accused persons. 

27.              In view of the facts of the case and the nature of the crime particularly the 

fact of assault of a neighbour, I am not inclined to extend the benefit of Sec. 360 

Cr.P.C. or the provisions of section 3 and 4 Probation of Offenders’ Act to the 

accused persons.  

28.             Heard the accused persons on the point of sentence. They pleaded their 

innocence and mercy. Considering the nature of crime, and all other aspects of the  
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case, particularly the fact of old pendency of the case, I am of the opinion that a 

sentence of fine will meet the ends of justice. Accordingly, the accused persons are 

sentenced to pay a fine of Rs. 1000.00 (Rupees one thousand) each for the offence 

u/s 323 of Indian Penal Code in default to undergo simple imprisonment for 15 

(fifteen) days and Rs. 500/-(Rupees five hundred) each for the offence u/s 447 of 

Indian Penal Code in default to undergo simple imprisonment for 10 (ten days). It is 

further directed that in the event of realization of fine amount, the same be paid to 

the injured Hamed Ali as per the provisions of Sec. 357(1) (b) of Cr.P.C.  

29. Judgment is pronounced in open court. The case is disposed off on contest. Let a 

free copy of the Judgment be given to the accused persons immediately. Convict are 

informed about their right of appeal against the judgment and order of conviction 

and sentence.  

30. Given under the hand and seal of this court on this 18th day of July 2017.                   

                                                        

 

 

 

             Judicial Magistrate First Class 
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                                    APPENDIX 

 

1.  Prosecution Witnesses:- 

 P.W. 1:-  Hamed Ali  

 P.W. 2:-  Hajera Bibi 

 P.W. 3:-  Mojid Ali  

          P.W. 4:-  Jamat Ali Sk  

          P.W. 5:-  Abdur Rahman 

          P.W. 6:-  Dr. Rabindra Sarma (M.O) 

          P.W. 7:-  Chandra Kanta Barman (I.O) 

 

2.  Defence Witnesses:-   Nil 

 

3. Court Witnesses:-         None  

                    

4.  Prosecution Exhibits:- 

         Exbt. 1 :- F.I.R 

         Exbt. 2:- Injury Report 

         Exbt. 3:- Charge Sheet 

         Exbt. 4:- Sketch Map 

 

  

5.  Defence Exhibits:-    Nil 

 

 

 

                                           Judicial Magistrate First Class  

                                                         Dhubri 
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