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                 HEADING OF JUDGMENT IN ORIGINAL SUIT/CASE 

 

DISTRICT : DHUBRI 

 

                        IN THE COURT OF MUNSIFF NO.1, DHUBRI 

 

Present :  Sri B. Kshetri, A.J.S. 

     Munsiff No.1, Dhubri  

     

 

                                   Tuesday, the 4th day of July 2017. 

 

                                         Title Suit No. 72 of 2013 

 

 

                                       Khabir Uddin Sk  

                                                      ………………………………………..Plaintiff 

                                                    -versus- 

                                       1. Khater Ali 

                                       2. Teramoni 

                                       3. Sakina Bibi 

                                       4. Amina Bibi  

                                       5. Momina Bibi 

                                       6. Legal heirs of late Amena Bibi 

                                            a) Hamed Ali 

                                       7. Deputy Commissioner, Dhubri 

                                       8. The State of Assam, represented by Collector 

                                                                                     ………........... .. Defendants 
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                                          -And- 

                                     1. Legal heirs of late Romizuddin 

                                          a) Saidar Ali 

                                          b) Nasir Ali 

                                                                 ………………………..proforma defendants 

 

The suit coming on for final hearing on 12/06/2017 in the presence of:- 

 

Mr. D. Hussain. .. .. . . Advocate for the plaintiff. 

  

Mr. A. Karim.. .. ..  Advocate for the defendants. 

 

And having stood for consideration to this day the Court delivered the following Judgment:- 

This is a Suit for declaration of right, title and interest, 

confirmation of possession, setting aside the decree of 

TS 578/2006 and for permanent injunction.  

 

1.               Plaintiff’s suit in brief is that a plot of land measuring 01 B(Bigha)-04 

K(Katha)-19L(Lecha) as described in the schedule B of the plaint, out of 

the plot of land measuring 07 B(Bigha)-0 K (Katha) -05 L (Lechas) as 

described in the schedule A of the plaint, covered by dag No. 

1354,1582,1583, 1566 (old dag nos. 1013, 1042, 1053,1087) under 

khatian no. 315 (Old) of village Falimari part II under Dhubri Circle, is the 

subject matter of the suit and is here-in-after referred as the ‘suit land’. 

The suit land originally belonged to Late Tunu Sk, father of the plaintiff. 

On the death of Late Tunu Sk, the plaintiff and defendant nos. 1 to 5 

inherited the A schedule land as legal heirs. The defendant no. 1 in 

collusion with defendant nos. 2, 3, 4, 5, 6 illegally corrected their name in  
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respect of the suit land on 09/03/2009 excluding the name of the plaintiff. 

The plaintiff is in possession of the suit land since the death of his father 

about 37 years back without any interference. The right, title of the 

defendants have been lost by adverse possession of the plaintiff over the 

suit land.  

2.                Plaintiff pleaded that defendants filed title suit no. 578/2006 against the 

plaintiff and others which was decreed on 13/12/2006. Said decree was 

not executed by process of court. Said decree has become infructuous. 

Possession of the plaintiff for the statutory period creates a bar against 

the possession of the defendants or correction of record of rights. Mere 

correction of record did not confer title upon the defendants over the suit 

land.  

3.                 Plaintiff pleaded that he filed DM Misc. Case No. 152/2011 in the office of 

ASO, Dhubri Circle for correction of record in his name with respect to the 

suit land and other landed property but ignoring the continuous 

possession of the plaintiff over the suit land for more than the statutory 

period, ASO dismissed the case vide order dated 21/07/2012. Thereafter, 

plaintiff filed Misc. Appeal No. 45/2012 before the SO, Dhubri wherein the 

defendant nos. 1, 2, 3, 4 and 5 filed objection and SO stayed the 

proceedings.  

4.                Plaintiff pleaded that on 19.11.2012 the defendants have filed a petition 

for partition u/s. 116-A of the A.L.R.R.-1886 before the Deputy 

Commission (Land Reforms Section), Dhubri for survey and demarcation 

etc., of the suit land with further prayer for delivery of possession of the 

suit land to them. The Deputy Commissioner has got no power and 

jurisdiction during continuance of settlement operation in the area. He 

can exercise that power only after closer or finality of the settlement 

operation. Moreover, there is no decree for giving delivery of possession  
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and the Deputy Commissioner on the other hand is acutely wanting in his 

power to give delivery of possession as prayed for. But, the Deputy 

Commissioner admitted the petition which is violative of the provisions 

contained in the A.L.R.R. 1886. 

5.               Plaintiff pleaded that when the defendants came to learn that the illegal 

correction so made cannot help them to come into possession through 

process of law, they took a vigorous attempt therefore on 15.02.2013 to 

dispossess the plaintiff from the suit land. Their attempts could however 

be resisted but they have kept the efforts on till date. It is also learnt that 

the defendants shall sell/transfer the suit land to others immediately after 

coming into possession thereof. Hence the suit.  

6.               The defendant nos.1 to 6 contested the suit by filing joint written 

statement both in law and in facts. Their case in brief is, apart from the 

pleas of no cause of action, non maintainability, barred by res-judicata, 

under stamped, that, the suit is false, vexatious and the plaintiff 

suppressed material facts in the plaint. It is pleaded that after the death 

of Tunu Sk. his entire properties (A schedule land) has been inherited by 

his legal heirs i.e. the answering defendants and the plaintiff. The 

schedule A land has already been partitioned amongst the legal heirs of 

Late Tunu Sk as per compromise decree dated 13.12.2006 passed by the 

Learned Munsiff No. 3, Dhubri in T.S. No. 578/06. The answering 

defendant nos. 1 to 6 got their names mutated in respect of Dag No. 

1548/1566 under Patta No. 427 for land measuring 1B.4K.19L (schedule B 

land) on the basis of decree dated 13.12.2006 passed in T.S. No. 

578/2006 by the Hon’ble Munsiff No. 3, Dhubri. The plaintiff has no right, 

title and interest over the suit land (schedule B) by way of any adverse 

possession against the answering defendant nos. 1 to 6. Neither the 

plaintiff was previously nor he is presently in the possession of the B 

schedule land and no title accrued in favour of the plaintiff in respect of B  
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schedule land. All the legal heirs of Late Tunu Sk are possessing the 

respective share of land in their respective Dags so already partitioned on 

compromise in T.S. No. 578/06. It is submitted by the answering 

defendant nos. 1 to 6 that the plaintiff knowingly and intentionally filed 

DM/Misc. Case being No. 152/211 before the A.S.O, Dhubri Circle in 

respect of B schedule land alongwith other landed property for correction 

of record in respect of the same in his name. The plaintiff was well aware 

of the fact that answering defendant nos. 1 to 6 got their names mutated 

in respect of Dag No. 1548/1566 in patta no. 427 for land measuring 

1B.4K.19L (B schedule land) as per decree of T.S. No. 578/2006 of 

Learned Munsiff No. 3, Dhubri. The plaintiff just took a chance to get his 

name mutated in respect of B schedule land having ill motive in his mind 

to dispossess the answering defendant nos. 1 to 6 from B schedule land. 

Soon after dismissal of the above DM/Misc. Case the plaintiff also tried to 

dispossess the answering defendant nos. 1 to 6 from B schedule land 

illegally but ultimately could not succeed in the same. Finding no other 

alternative the answering defendant nos. 1 to 6 filed a petition U/s. 116-A 

of the Assam Land and Revenue Regulation, 1886 before the Deputy 

Commissioner (Land Reform Section), Dhubri for partition of B schedule 

land amongst the answering defendant nos. 1 to 6 making the plaintiff as 

opposite party in the same. The same case is pending disposal. The said 

partition case has been filed against the present plaintiff (O.P) to prevent 

him from interfering in the valid right, title, interest and possession of the 

answering defendant nos. 1 to 6 over the schedule B land. During 

pendency of the said partition case before the Deputy Commissioner 

(Land Reform Section), Dhubri the present plaintiff took the second 

chance and having knowledge of the same partition case he filed a Misc. 

Appeal vide no. 45/2012 before the Settlement Officer, Dhubri against the 

order dated 27.02.2012 passed by the A.S.O, Dhubri Circle in DM/Misc.  
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Case No. 152/2011. After receiving notice of the said appeal the 

answering defendant nos. 1 to 6 filed a stay petition before the S.O., 

Dhubri. In view of the pendency of the said partition case before the 

Deputy Commissioner (Land Reform Section), Dhubri the S.O., Dhubri 

accordingly stayed the above mentioned Misc. Appeal till disposal of the 

above stated partition case. The plaintiff is continuously in Dag No. 

1013(Old), 1354/1324(New) in patta no. 267 which originally contained 

2B.3K.19L. (Part of A schedule land) many years before filing the partition 

suit being T.S. No. 578/06. The present plaintiff and another son of Late 

Tunu Sk namely Omejuddin @ Romejuddin (now deceased) jointly sold 3 

K.7½ L. from Dag No. 1013(Old), 1354/1324(New) under Khatian No. 

315 to one Mohar Ali Khan S/o. Late Ahed Ali Khan vide Regd. sale deed 

no. 2060/1996 dated 05/10/1996. The plaintiff again transferred land 

measuring 1 K.7 L under Dag No. 1013 in Khatian No. 315 to the said 

Mohar Ali Khan S/o. Late Ahed Ali Khan vide Regd. Deed No. 1553/97 

dated 24/07/97. At present in Dag No. 1013(Old), 1354/1324(New) in 

patta no. 267 land measuring 1B.2K.19L. is remaining in the name of the 

present plaintiff. After such above stated sale from the said Dag at 

present the plaintiff is in continuous possession of the rest of the part of 

land measuring 1B.2K.19L. in Dag No. 1013(Old), 1354/1324(New) in 

patta no. 267. If the sold part and the present possession of the rest of 

part of the said Dag No. 1013(Old), 1354/1324(New) i.e., 1B.2K.19L. is 

counted then it will be found that the plaintiff has been in possession of 

the said Dag No. excess of his respective share out of the property of 

Late Tunu Sk. The answering defendant nos. 1 to 6 prayed for dismissal 

of the suit with costs.  

7.                 Suit proceeded ex parte against the defendant nos. 7 and 8 and proforma 

defendants.   

8.                On the above pleadings, my learned predecessor framed the following 

issues:- 
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1. Whether the suit is maintainable? 

2. Whether the suit is barred by principle of Res-Judicata? 

3. Whether the plaintiff has right, title, interest and possession over 

the suit land? 

4. Whether the plaintiff is entitled to relief as prayed for? 

5. What other relief the plaintiff is entitled? 

9.                On the above issues, both the sides adduced oral and documentary 

evidences. Plaintiff side examined 6 witnesses and the defendant side 

examined 4 witnesses in support of their respective case.  

10.               I have heard oral arguments of learned counsels for both the sides at 

length, gone through the case record, the evidence on record and the 

documents. Both sides submitted written argument in addition to oral 

argument.  

11.               Issue no. (2):- This issue relates to principle of Res-Judicata in view of 

earlier suit no. TS 578/2006. It is admitted by the plaintiff in his plaint 

that T.S No. 578/2006 filed by the defendants against the plaintiff was 

decreed on compromise. In the written statement, the defendants 

pleaded that schedule A land has already been partitioned amongst the 

legal heirs of late Tunu Sk as per compromise decree dated 13/12/2006 in 

T.S. No. 578/2006. 

12.                The plaintiff in his plaint alleged that the T.S. No. 578/2006 was decreed 

on 13/12/2006 and said decree was not executed and the same has 

become infructuous. Learned counsel for the plaintiff argued that suit 

land is not ejmali as the principle of res judicata is not applicable. Learned 

counsel for the defendants argued that in view of admission of 

compromise decree by P.W.1 and dag number claimed by him as has 

been adjusted and included in the decree, present suit is hit by section 11 

of C.P.C. Learned counsel for the defendants also argued that plaintiff as 

P.W.1 admitted that T.S. No. 578/2006 was decreed on compromise and  
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he put his signature thereon. He also admitted that the dag number he 

claimed in this suit is included in that decree. He also admitted that in 

that decree share of the brothers and sisters are given. He also admitted 

that his sisters recorded their name in exhibit 2 as per decree. In view of 

the above admission and evidence, pleading of the plaintiff that decree in 

T.S. No. 578/2006 is not executable is not tenable.  

13.                 Now let us examine the defendants’ evidence on this point. In the written 

statement, the defendants pleaded that schedule A land has already been 

partitioned amongst the legal heirs of late Tunu Sk as per compromise 

decree dated 13/12/2006 in T.S. No. 578/2006. In the course of defence 

evidence, the defendant side proved the certified copy of decree (Exhibit. 

A) passed by the then learned Munsiff No.3 in TS 578  of 2006, signature 

of the plaintiff as exhibit A(I) and schedule of share as exhibit A (II). I 

have carefully gone through the above exhibits. The execution of the 

compromise petition is admitted by the plaintiff.   

14.                As such, the relief's relating to declaration of right, title and interest and 

possession stands finally adjudicated on compromise and the said relief's 

are barred by res-judicata in view of compromise decree of TS 578/2006. 

This issue is thus answered in affirmative and against the plaintiff.  

15.               Issue no. (1):- This issue relates to maintainability of the suit. On 

perusal of the plaint, it appears that the plaintiff filed this suit by 

suppressing the material facts. Plaintiff in his plaint did not mention about 

the share of legal heirs of Tunu SK as per compromise decree. The 

plaintiff also remained silent of selling land by him. It is the judicial 

principle that one must approach the court with clean hands. The above 

suppression of facts together with relief claimed by plaintiff as found to 

be barred by res judicata, the suit is not maintainable. Hence, the issue is 

answered in negative.   

16.               Issue no. (3):- This issue relates to plaintiff’s right, title, interest and 

possession in the suit land. During argument hearing, learned counsel for  
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the plaintiff argued that plaintiff derived title over the suit land by way of 

adverse possession. It is the settled law that a party claiming to have 

perfected title by way of adverse possession would have a heavy burden 

to plead and establish by leading cogent evidence the fact that his 

possession over the suit land has been open, continuous and hostile to 

the title of the real owner. Such assertions of fact have to be established 

by leading cogent evidence on record. In the case of Konda Lakshmana  

Bapuji vs Govt. of A.P. and Others reported in (2002) 3 SCC 258, 

the Hon’ble Apex Court had observed that mere possession of the land , 

however long it may be, would not ripen into possessory title unless the 

possessor has animus possidendi to hold the land adverse to the title of 

the true owner. Such an assertion of title must be clear and unequivocal 

though it need not be addressed to the real owner. In this case at hand, 

defendants are the co-owner of the schedule A land. The possession of 

one co-owner is presumed to be the possession of other co- owners. The 

plea of adverse possession is absurd in this case. In the instant case the 

plaintiff himself admitted the share of the defendants over the suit dag 

and patta. While title is an admitted fact the plea of adverse possession 

raised by the plaintiff hardly find any place. In TS 578/06, share of the 

legal heirs of predecessor of the plaintiff and defendant nos. 1 to 5 were 

settled on compromise and as such the plaintiff is estopped from claiming 

his right, title and interest over the same land again. It is to be noted  

that the plaintiff admitted of the compromise decree of TS 578/06 and 

hence the said decree in respect of the suit land stand binding and in 

force against the plaintiff. As such, the plaintiffs’ claim of right, title, 

interest and possession over the suit land cannot be reopened in this suit. 

This issue is answered in negative.  

17.                Issue nos. (4) and (5):-  In view of the decisions of the issues as 

decided above, the plaintiff is not entitled to get any relief as prayed in  
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the suit. Moreover Order XXIII Rule 23(3-A) C.P.C also bars a fresh suit 

against a compromise decree. Both the issues are answered accordingly.                                        

                                                    

                                                     O R D E R 

 

18.                 Plaintiff’s suit is dismissed on contest with costs. 

19.                 Draw up a decree. 

20.                  Given under the hand and seal of this court on this 4th day of July 2017.  

 

 

 

 

              Munsiff No.1, Dhubri 
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                                                 APPENDIX 

 

01. Plaintiffs’ witnesses:      

 1. PW 1:  Khabir Uddin 

 2. PW 2:  Abul Hussain 

   3. PW 3:  Sekandar Ali 

 4. PW 4:  Abdus Samad 

 5. PW 5:  Sher Ali 

          6. PW 6:  Namez Uddin Ahmed (Lot Mondal) 

 

02. Defendants’ witnesses:    

DW 1: Khater Ali 

DW 2: Debasish Barua (Official) 

DW 3: Nomejuddin Ahmed (Lot Mondal) 

DW 4: Mokter Ali (Official) 

 

03. Court witnesses:     None. 

 

04. Plaintiffs’ Exhibits: 

   Exbt: 1:- Copy of Mul Jamabandi 

Exbt: 2:- Copy of Jaripi Jamabandi 

Exbt: 3:- Copy of revenue receipt 

 

05. Defendants’ Exhibits: 

Exbt: A:-  C/Copy of  decree  

Exbt: A (I) :- Signature of the plaintiff  

Exbt: A (II):- Schedule of share 

Exbt: B:-  Regd. sale deed no. 1553/97  

Exbt: C:-  Regd. sale deed no. 2060/96  
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Exbt: D:-  Order of dismissal in D.M (Misc) 152/11 

Exbt: E:-  Evidence on affidavit of P.W.1 

Exbt: F:-  C/Copy of mutation  

Exbt: G:-  C/Copy of patta no. 267. 

 

06. Witnesses’ Exhibits:  Nil.                            
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