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Order Sheet Misc.     Misc. (J) Case No.134/17 (TS 246/17) 

       

      Present: B. Kshetri, AJS,  

                  Munsiff No.1, Dhubri.  

 

31/07/2017: 

           Both sides are represented. Today is fixed for final 

order on the petition for temporary injunction filed under 

Order XXXIX, Rule 1 & 2 read with Section 151 of C.P.C. 

          Petitioners‟ case in brief is that he is possessing the 

schedule land on purchase and got his name mutated in 

the revenue record of rights and paying land revenue. 

Defendant no.1 allotted the municipal holding vide no. 

06/113 in his name and paying holding tax accordingly. 

Plaintiff having his building plan approved with necessary 

permission raised construction to a considerable height 

under the supervision and control of defendant no.1 as well 

as town and country planning department of Dhubri 

district. On 22/12/2016 vide notification no. 

DM/PWD/2016-2017 PG /679 he was asked to stop the 

construction of building and was directed to submit the 

relevant documents. Petitioner within three (3) days of the 

said notification appeared in the office of the defendant 

no.2 and there he came to know that said notification was 

issued on the basis of complaint of defendant no.3. 

Petitioner brought to the notice of the defendant no.2 that 

the defendant no.3 in fact encroached the eastern  
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boundary of the plaintiff while she constructed her building 

adjacent to the site of the plaintiff and requested to 

investigate into the matter. On this, defendant no.3 desired 

to withdraw her complaint and agreed to settle the dispute 

amicably. Plaintiff again on 18/03/2017, 13/04/2017, 

served with notice issued by defendant which the petitioner 

complied with. Petitioner requested the defendant no.2 to 

furnish him a copy of complaint of defendant no.3 but 

same was refused. Defendant no.2 also refused to provide 

the specification as regards the alleged violation of the 

terms of the construction of building permission. On 

24/04/2017 and 03/06/2017 he was again served with a 

notice to demolish the construction. Petitioner approached 

the Director of Municipal Administration, Dispur against the 

order dated 03/06/2017 who directed the defendant no.2 

to review the entire matter as found not complied with the 

provision of Municipal Act. On 08/06/2017, petitioner 

submitted the said order to defendant no.2 but defendant 

no.2 declined to review the matter as directed and 

threatened to have police action if notice of demolition is 

not complied with. Hence, the petitioners filed a suit (TS 

246/2017) for declaration that order dated 18/03/2017 

issued vide Memo No. DM/PWD/BPN/2016-2017/941 and 

the order dated 24/04/2017 issued vide Memo No. 

DM/PWD/PG-II/2017-2018 and also the order dated 3/6/17 

issued under Memo No. DM/PWD/PG-II/2017-2018/125 are 

illegal and void ab-initio and liable to be set aside, 

declaration that construction raised by the  
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petitioner/plaintiff is done in compliance with the building 

plan and also in accordance with the criteria incorporated 

under the permission dated 21-03-2015 issued vide Memo 

No. DM/PWD/Building Permission /2014-2015/45 along 

with permanent injunction restoring the defendants be 

issued from implementing the aforesaid order dated 

13/04/2017, 24/04/2017 as well as order dated 

03/06/2017.    

On receipt of the petition, the Misc. (J) Case was 

started and vide order dated 15/06/2017 an ex-parte order 

of ad-interim temporary injunction was granted restraining 

the opposite party from giving effect to its order dated 

13/04/2017, 24/04/2017 and 03/06/2017 and further 

restrained from demolition of the building of the petitioner 

until further order with a direction to show cause.  

The opposite party nos. 1 and 2 contested the case 

by filing written objections jointly and opposite party no.3 

filed written objection separately.  

The opposite party nos. 1 & 2 stated in their written 

objection that the inunction petition is not maintainable and 

is barred by the provisions of Assam Municipal Act and 

Rules and as such Civil Court has no jurisdiction to try the 

suit of this nature and therefore the instant injunction 

petition is bad both in law and principle. The interim relief 

granted to the plaintiff by way of temporary injunction is 

liable to be withdrawn with the dismissal of the injunction 

petition to keep alive the administration of law in its own 

course. The subject matter in issue involved in the suit and  

 

Typed by me, 

 

Munsiff No.1 Dhubri                              Contd….at   page 4            



                                                                    - 4 -        Misc. (J) 134/17 (TS 246/17) 
 

 

 

the inunction petition were dealt in by the Municipal 

Authorities under the proceedings in which the plaintiff has 

participated but the plaintiff has failed to establish his claim 

to the extent that the construction of the building in 

question is under the Municipal Act and Rules, such as, the 

plaintiff has started the construction of the building by 

violating site setbacks which was not in conformity with the 

approved building plan and therefore plaintiff was asked to 

stop the construction work and submit the relevant 

documents within 3 days from the date of receipt of the 

notice failing which the municipal Authority will take stern 

action as per Building Rules, 2014. The instruction was 

issued vide Notice under letter No. DM/PWD/2016-

17/pg/679, dated 22-12-2016. But in spite of the receipt of 

the said notice the plaintiffs has continue with the illegal 

construction works by violating for which the 2nd notice was 

issued to the plaintiff vide notice issued under letter No. 

DM/PWD/BPN/2016-17/941 dated 18-03-2017 asking the 

plaintiff to submit the approved building plan with N.O.C. 

and to stop the construction work. To settle the dispute of 

illegal building construction the parties were summoned for 

hearing fixing the date of hearing on 18-04-2017 vide 

notice issued under letter no. DM/PWD/2017-2018/PG/25 

dated 13-04-2017. Both the complainant and plaintiff were 

present in the hearing on 18-04-2017. During hearing the 

report submitted by the Departmental Engineer which  
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revealed that there were serious violations of norms and 

guidelines in the construction of the building in question. 

The plaintiff admitted the fact of violation of approved 

building plan and he was ordered to dismantle the violated 

parts of the construction of the building under construction 

and submit modified building plan. Thereafter, plaintiff has 

submitted a prayer petition for extension of time for 

demolition of the RCC building construction and has slept 

over his obligation to demolish the violated parts of the 

building under construction and therefore having no way 

out the Municipal Authority has issued notice on 03-06-

2017 fixing the date and time of demolition of the violated 

parts of the building on 07-06-2017 and plaintiff was asked 

to be present in the construction site to co-operate the 

department to execute the demolition work. But, the 

plaintiff approached this Court and obtained injunction 

order by misleading, narrating false and concocted stories 

in the plaint. The plaintiff has further approached the 

Director of Municipal Administration, Assam seeking 

stoppage of the demolition who was pleased to urge upon 

the authority of Dhubri Municipal Board to review the 

demolition order and in that effect the Executive Officer, 

Dhubri Municipal Board has passed an order rejecting the 

review on the matter as asked for after considering all the 

attending facts and circumstances vide letter No. 

DM/PWD/BO-II/2017-2018/99 dated 09-06-2017. 

The opposite party no. 3 stated in her written 

objection that the Title Suit No. 246/2017 itself being not  
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maintainable, the injunction petition is also liable to be 

rejected. The Title Suit No. 246/2017 and the instant Misc. 

(J) Case is barred u/s 9 of the C.P.C. as well as u/s. 326 of 

Assam Municipal Act. The petitioner has no right and locus-

standie to seek injunction against the answering opp. 

Party. There is no just cause and reason for filing the 

instant petition for injunction. On the basis of petition filed 

by the petitioner before the Director of Municipal 

Administration, Assam, he asked the Dhubri Municipal 

Board to review the notice dated 03-06-2017 and suspend 

the demolition until such review is made. As such the 

subject matter of the suit and Misc. (J) Case has already 

ceased by the Municipal Administration, so the Civil Court 

has no jurisdiction to try the suit. As per plan, drawing and 

estimate submitted by the petitioner; the Municipal Board 

accorded permission to the petitioner for constructing his 

building by keeping vacant space measuring 3.00 metre on 

both side and North and South and 1.50 metre on both 

side of his East and West boundary line. But the petitioner 

construction his RCC building by encroaching Jackson Road 

i.e. Municipal Public Road on the North and also construct 

his building over the land and existing building of the 

answering O.P situated on the east by encroaching about 

one feet by violating the approved and accorded 

permission of Dhubri Municipal Board. On spot verification 

the Municipal Board found that the petitioner constructed 

building without keeping requisite vacant space and 

ordered the petitioner to demolish the encroached portion  
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of his RCC building after issuing necessary notices. But, the 

petitioner approached the Director of Municipal 

Administration, Assam whereupon the Director asked the 

Board to Review the Order and till then suspended the 

proposed demolition. The Dhubri Municipal Board and 

answering O.P will suffer irreparable loss if the injunction 

granted to the plaintiff is made absolute. Due to the illegal 

construction of RCC building of the petitioner, rainy water 

of petitioner‟s building falls on the building of the 

answering O.P and thereby causing damage of her 

building. In view of the above, opposite party prayed for 

dismissal of this Misc. (J) case.  

Neither party adduced any oral evidence in support 

of their pleadings. Both sides submitted some photo copy 

of documents.   

  I have heard arguments of the learned counsel of 

the sides. I have gone through the pleadings of the parties, 

the documents and the affidavit submitted along with the 

petition.  

   For getting an order of temporary injunction,                                              

petitioner has to establish 3 ingredients viz. prima-facie 

case, balance of convenience and suffering of irreparable 

loss and injuries. Apart from these principles the petitioner 

must have to show the maintainability of his suit.  

 Learned counsel appearing for the opposite party 

argued that non serving of notice bars the suit u/s 326 of 

the Assam Municipal Act, 1956. Learned counsel for the 

defendant no.3 referring the section 326 of the Assam  
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Municipal Act submitted that this Court have no jurisdiction 

to try the matter in hand. It was also argued that petitioner 

could have preferred appeal against the notice issued by 

opposite party nos. 1 and 2 under section 321 of the Act. It 

was also argued that under section 32 of the Act, Municipal 

Authority is authorized to demolish unauthorized work 

which has been carried out in excess of the approved plan 

or not in conformity with the provision of the rules. 

Learned counsel for the opposite party no.3 referring the 

principle of equity argued that since the petitioner is 

wrongdoer he is not entitled to get the relief as prayed for. 

On the other hand, learned counsel for the petitioner 

reiterated his pleadings.  

 Our Hon‟ble Gauhati High Court in its judgment 

passed in M.F.A. No. 72 of 2000 (Shew Prasad Saha Kalwar 

& ors-Vs- Chief Secretary, Govt. of Assam & ors) reported 

in 2002(2) GLT 51 held that –„at the time of granting 

injunction the court should consider the maintainability of 

the suit‟.   In a quest as to maintainability of the matter in 

hand, I have gone through the judgment reported in 

(2007) 4 GLR 269 {B. Mazumdar –Versus- Jorhat Municipal 

Board and Anr}. In the judgment reported in (2007) 4 GLR 

269 our Hon`ble Gauhati High Court while dealing with the 

question –“Whether notice as required u/s 326 Municipal 

Act is essential or mandatory before filing the suit by the 

plaintiff against the Jorhat Municipal Board” answered its 

decision in the affirmative and rejected the plaint of the  
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suit of the plaintiff. It is thus clear from the decision of our 

own High Court that service of notice u/s 326 of Assam 

Municipality Act 1956 is mandatory in nature before filing a 

suit against Municipal Board.    

During hearing, learned counsel for the plaintiff 

argued that in this case section 326 of Assam Municipality 

Act is not attracted. At this stage I draw my attention to 

the judgment passed by our own Hon`ble High Court 

reported in (1984) 1 GLR 386. In this judgment, our 

Hon`ble High Court decided that –“section 326 is not 

attracted when the action is ultra vires or illegal or 

wrongful. Only the acts done strictly in conformity with the 

provisions of the Act attract the provisions of Section 326.”  

It was argued by the plaintiff that the very act of 

the defendant board is illegal, ultra vires and wrongful. The 

whole stress of the petitioner rest on his grievance that 

against the illegal order of demolition he moved before the 

Director of Municipal Administration, Dispur, who issued 

direction to the defendant no.2 to review the matter but 

the defendant no.2 declined to review the matter as 

directed and hence he approached the Civil Court. The 

injunction petition was supported with an affidavit. Learned 

Government pleader submitted that review matter has 

already been disposed of and drawn my attention to the 

order passed by Executive Officer, Dhubri Municipal Board 

under Memo No. DM/PWD/BO-II/2017-2018/99 dated 

09/06/2017. I have gone through the said order. The order 

speaks that order of demolition of the violation part of the  
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building of the petitioner was reviewed and after 

conducting multiple site verifications by technical team of 

the department accompanied by him found that petitioner 

had violated the Building Rules. The order speaks that 

petitioner deviated from the building permission and 

constructed the structure in gross violation of the building 

rules. The above order found to be genuine from the 

photograph of the building in question submitted by the 

opposite party no.3. Perusal of the petition for injunction 

would reveal that petitioner have not pleaded in the 

petition about rejection of the direction of reviewing the 

order of demolition and thereby the petitioner has 

concealed the material facts leading to a conclusion that he 

have not come up with clean hand to seek the equitable 

relief of injunction. So, apparently allowing the petitioner to 

resume construction despite having report of deviation 

from sanctioned plan would be illegal.   

Now coming to the merit of the case in respect of 

prima facie case, it can be said that section 326 of the Act 

is attracted in this case. The issuance of demolition order 

cannot be said to be illegal and it was approved by the 

Municipal Act. Following the ratio laid down in (1984) 1 

GLR 386, it has transpires that for non-compliance of 

section 326 of the Assam Municipality Act 1956, the suit of 

the plaintiff becomes not maintainable in the eye of law for 

which there cannot be a prima facie case for granting 

temporary injunction in favour of the petitioner. Since by  
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the time it has become clear that ex-parte ad-interim 

temporary injunction was obtained by suppression of 

material facts, the petitioner cannot be allowed to take the 

benefit of his illegal acts.  

          In all view of the discussions as above, the ex-parte 

order of temporary injunction cannot be made absolute. 

        Considering all these the plaintiff/petitioner is not 

entitled to get the relief of temporary injunction as prayed 

for. The ex-parte order of temporary injunction is hereby 

set aside and vacated. The petition for temporary 

injunction is dismissed. The petitioner is imposed a cost of 

Rs.5,000/- for unnecessarily dragging the opposite parties 

into the suit and keeping the public authority away from 

doing its lawful act as mandated by law.  

  Misc. (J) case is disposed of on contest with costs.  

  Given under the hand and seal of this Court on 

this 31st day of July 2017.  

 

 

 

                                                                  Munsiff No.1 Dhubri                                
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