
Order Sheet                          Misc. (J) Case No. 152/16 

 

Present:     B. Kshetri, AJS, 

                Munsiff No.1, Dhubri. 

 

04/07/2017:  Learned Advocate for both the sides filed 

hajira.  

            By this order, I am going to dispose the petition 

No. 3272 filed U/O VI R-17 C.P.C read with section 151 

of C.P.C. It may be noted here that, trial has 

commenced as on the date of filling of the petition for 

amendment, case was pending for cross examination of  

P.W's.  

           Petition No. 3272 was filed by the plaintiffs for 

amendment of plaint stating inter alia that after filing 

the suit it has come to the knowledge of the plaintiffs 

that the defendant no. 1 purchased the northern 

boundary land measuring 1 Katha 15 Lecha of the suit 

land by registered deed of sale no. 1817 on 26.11.1993 

from the land owner deceased Momiruddin Sk which 

was not disclosed in the written statements of the 

defendants. It was stated that sale deed no. 1817/93 is 

vital document in this suit for plaintiff which needs to be 

displayed in the plaint by way of amendment without 

which the plaintiffs shall suffer irreparable loss. It was 

pleaded that delay of filing this amendment petition is 

not deliberate and caused due to bonafide mistake. The 

petition is required to be allowed for proper adjudication 

of the suit. In view of the above, plaintiffs prayed to 

insert a new paragraph by way of amendment. 

          Defendant filed written objection against the 

petition with the pleading that petition is not 

maintainable. It was pleaded that the trial of this suit 

has already been commenced, the examination in chief 

and cross examination of plaintiff and his witnesses 



have already been completed and on the basis of the 

witness the right of the defendants have been 

established. It was pleaded that allowing the petition will 

cause irreparable loss to the defendants and the petition 

has been filed to fill up the lacuna and delay the case. It 

was also pleaded that allowing the petition will change 

the entire character of the suit and evidence already 

recorded shall have no value. In view of the above, 

defendants prayed to reject the petition. 

         During hearing, the learned counsel for the 

plaintiffs has submitted that the amendment is 

necessary for just and proper decision of this case. 

Learned counsel for the defendant strongly objected 

mainly stating that amendment will change the nature of 

the suit and petition is belated. In support of his 

argument learned counsel for the plaintiff relied upon 

the judgment reported in 2015(3) Civ. C.R. 156(S.C.) 

[MAHILA RAMKALI DEVI AND OTHERS versus NANDRAM 

(D) THR. LRS. AND OTHERS]; 2012(3) Civ.C.R.361 

(Gau.) [JAYANTA KUMAR LODH versus PRASANTA 

KUMAR LODH]; 2011(2) Civ.C.R. 90 (Sik.) [DIBYA 

PRASAD PRADHAN AND ANOTHER versus STATE OF 

SIKKIM]. I have gone through the above decisions 

wherein it has been observed that court should not 

adopt hyper technical approach when it is found that 

same is required for proper adjudication of the suit. It 

has also been observed that liberal approach has to be 

adopted while deciding an amendment application the 

possibility of prejudice to the other party is one of the 

consideration to be kept in mind. 

           I have gone through the case record. It appears 

that this suit was instituted on 27/03/2014 before this 

Court for declaration of right, title and interest, khas 

possession and permanent injunction. On 03/07/2014, 

defendants of this case filed written statement. Vide 



order dated 16/09/2015 my learned predecessor in 

office posted the matter for P.W's. And on 14/09/2016, 

this petition was filed.  

             Now, let me look at the law regarding 

amendment of pleadings. w. e. f., 01/07/2002, i.e., after 

implementation of the amended C.P.C, a petition for 

amendment under Order VI Rule 17 C.P.C. cannot be 

allowed unless the party seeking amendment satisfies 

the court that in spite of due diligence, the proposed 

amendment could not be brought before 

commencement of trial.  

          It is settled law that a petition for amendment, 

which was filed after commencement of trial, can only 

be allowed if the party seeking amendment succeed to 

satisfy the court that the prayer could not have been 

bonafide made earlier i.e., in other word in spite of ‘due 

diligence’. So even for taking a liberal approach, 

pleading of fact showing that in spite of due diligence, 

such prayer for amendment could not be made before 

commencement of trial is one of essential ground. 

           Keeping the above law in mind, on going 

through the petition No. 3272 under Order VI Rule 17 

C.P.C for amendment, it appears that no single reason 

has been shown as to why the amendment petition 

could not be filed before commencement of trial. The 

petition contains 4 paragraphs, the first three relating to 

the proposed amendment and paragraph no.4 speaks of 

merit in the prayer as non allowing the same will result 

in loss and sufferance. There is no averment regarding 

the reasons for delay in filing of the petition for 

amendment or for the necessity of the proposed 

amendment. Admittedly plaintiffs came to know of the 

purchase made by defendant no.1 vide sale deed no. 

1817 of 1993 after filing of the suit.  If that be so, there 

is no reason explained as to why the same was not 



addressed immediately after filing of this suit. In this 

case, P.W.1 has already been cross examined.  

           It may be noted that, plaintiff have already 

amended the plaint vide petition no. 2626 dated 

03/07/2014. As such, by no stretch of imagination, it 

can be said that the fact of proposed amendment was 

not within the knowledge of the plaintiff before 

commencement of trial. What it transpires from the 

amendment petition that plaintiff is going to take away 

the right accrued in the suit land resulted from cross 

examination of P.W.1.  Allowing the amendment 

application in my view will cause prejudice to the other 

side.  

          Considering all above, I have no hesitation to 

hold the plaintiffs failed to bring any material, even for 

taking a liberal approach and far less of due diligence, 

for allowing the proposed amendment at this belated 

stage i.e., after commencement of trial. As such, the 

petition for amendment stands rejected. However, 

considering the facts of the case, I made no order as to 

costs.  

           Accordingly, this Misc. (J) case is dismissed 

without cost on contest. 


