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DISTRICT : DHUBRI 

 

IN THE COURT OF THE SESSIONS JUDGE, DHUBRI 

 

PRESENT: - Shri A. Chakravarty, M.A., LL.M., AJS 

Criminal Revision Case No. 65 OF 2016 

Afzal Hoque                  ....Petitioner 

Versus 

Anjuma Ara Begum            …    Opposite Party 

 

Petition filed on               :  28-09-2016 

Judgment delivered on  :  30-06-2017 

Advocates who appeared in this case 

Shri Moinul Haque, Advocate for the Petitioner 

Shri Rajesh Kumar Verma, Advocate for the Opposite Party. 

J U D G M E N T 

1. This revision petition is filed under Section 397 Cr.P.C. by the 

petitioner/opposite party Afzal Hoque (herein after referred to as he “opposite 

party”), challenging the impugned judgment and order dated 05-09-2016, passed 

in Misc. Case No.205/2015, under Section 125 Cr.P.C., by the learned Chief 

Judicial Magistrate, Dhubri, whereby the learned Chief Judicial Magistrate has 

directed the opposite party to pay maintenance allowances @ Rs.2,500/- per 

month to the opposite party/petitioner Anjuma Ara Begum (hereinafter referred 

to as “the petitioner”)  and @ Rs.1,000/- per month to petitioner’s minor son, till 

his attaining majority, from the date of filing of the petition.  
 

2. Though my learned predecessor admitted the petition for hearing, subject 

to payment of 50% of maintenance allowance granted by the learned Chief 

Judicial Magistrate, the record was not called for and after depositing some 

maintenance allowance, the opposite party remained absent without steps. 

Therefore, this court has no alternative but to dispose of the revision petition 

based on the documents enclosed with the revision petition.  
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3.  The certified copy of the impugned judgment and order dated 05-09-2016 

enclosed with the revision petition shows that the petitioner filed the Misc. Case 

No.205/2015 praying for granting her maintenance allowance @ Rs.8,000/- per 

month for herself and @ Rs.5,000/- per month for her minor son from the 

opposite party, who happens to be her husband. Her marriage with the opposite 

party was solemnized on 19-01-2011 as per the Islamic rites. In their wedlock, 

the said son was born to her. But, after the birth of the son, the opposite party 

subjected her to torture, deserted her and started staying in the Police Reserve.  

Thereafter, the opposite party did not come to meet the petitioner and also did 

not pay any maintenance allowance to her. She has no source of income and left 

with no alternative, she lodged a complaint with the Superintendent of Police, 

Dhubri and thereafter, on 14-04-2015, the opposite party attempted to kill her, 

but her neighbours rescued her from the clutches of the opposite party. Her 

neighbours took away the opposite party and handed over him to the Gauripur 

Police. The petitioner has further stated that she has no source of income and is 

unable to maintain herself and her minor son.  The opposite party is a police 

personnel and his salary is Rs.30,000/- per month but, he has not paid her any 

maintenance allowance. Therefore, the petitioner has filed the Misc. Case 

No.205/2015, under Section 125 Cr.P.C., praying for granting her maintenance 

allowance @ Rs.8,000/- per month for herself and @ Rs.5,000/- per month for 

her minor son from the opposite party.  

4.  The opposite party has contested the case by filing a written statement. In 

his written statement, the opposite party has taken all the routine pleas, denied 

the case of the petitioner and has prayed for dismissal of the maintenance 

petition.  But, the opposite party did not deny the factum of his marriage with 

the petitioner and about the paternity of her minor son. He has stated that 

petitioner earns Rs.300/- per day by making Bidi (raw cigarette) and she also 

deals in stock business. He has further stated that the petitioner has received 

Rs.3,00,000/- and a plot of land measuring one bigha at the time of dissolution 

of her marriage with her former husband and therefore, she has sufficient means 

to maintain herself and her minor son. Therefore, he has prayed for dismissal of 

the maintenance petition. He has further stated that he has to maintain his two 

children of his first wife and his parents.  Therefore, he is not in a position to pay 

maintenance allowance to the petitioner and her minor son.  Therefore, he has 

prayed for dismissal of the maintenance petition.  
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5.   The learned Chief Judicial Magistrate formulated the following points for 

determination: 

     (1) Whether the 1st party is unable to maintain herself? 

 (2) Whether the 2nd party having sufficient means, neglected to maintain 

the 1st party and the minor child? 

 (3) Whether the 1st party and the minor child are entitled to get 

maintenance from the 2nd party and if so, what should be the quantum of 

the maintenance allowance? 

6.     During the course of hearing, the petitioner examined two witnesses. The 

opposite party did not examine any witness and he remained absent without 

steps.  

7.   After appreciating the evidence, the learned the learned Chief Judicial 

Magistrate passed the impugned judgment and order dated 05-09-2016 directing 

the opposite party to pay maintenance allowances @ Rs.2,500/- per month to 

the petitioner and @ Rs.1,000/- per month to her minor son, till his attaining 

majority, from the date of filing of the petition.  
 

8. Aggrieved, the opposite party filed this revision petition on the followings 

amongst other grounds: 
 

I. That the learned Chief Judicial Magistrate erred in law and fact in passing the 

impugned judgment and order and hence, the impugned judgment and order is 

liable to be set aside and quashed. 

II. That the learned Chief Judicial Magistrate has earned in law and facts in 

passing the impugned judgment and order directing him to pay maintenance 

allowances @ Rs.2,500/- per month to the petitioner and @ Rs.1,000/- per 

month to her minor son.  

III. That the learned Chief Judicial Magistrate has misconstrued the provisions of 

the Section 125 Cr.P.C. and has arrived at an erroneous decision. 

IV. That the petitioner is his second wife and he has a son and a daughter from 

his first wife and they are studying in colleges. His parents are also dependent 

upon him. Therefore, he has no capacity to pay maintenance allowances @ 

Rs.2,500/- per month to the petitioner and @ Rs.1,000/- per month to her minor 

son.  
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V. That the petitioner earns Rs.300/- per day by making Bidi and she also does 

stock business. Therefore, the petitioner is a working lady, capable of 

maintaining herself and her minor son. 

VI. That the petitioner is a divorcee and she has taken Rs.3,00,000/-  and a plot 

of land measuring one bigha at the time of dissolution of her marriage with her 

former husband and hence, she has sufficient wealth and is capable of 

maintaining  herself and her minor son. 

9.    Now the question that remains to be answered in this revision petition is 

whether the impugned judgment and order dated 05-09-2016, passed in Misc. 

Case 205/2015 by the learned Chief Judicial Magistrate, Dhubri is incorrect, 

illegal and improper and hence, is liable to be set aside and quashed? 
 

10.  I have carefully examined the impugned judgment and order dated 05-

09-2016, the evidence and the documents on record and give my decision as 

follows:- 

11.     As can be seen from the above discussion, the grievances of the opposite 

party is that he has to maintain his two children of her former wife and his old 

parents and hence, he is not in a position to pay maintenance allowances @ 

Rs.2,500/- per month to the petitioner and @ Rs.1,000/- per month to her minor 

son. He has further stated that as the petitioner earns Rs.300/- per day by 

making Bidi and she also does stock business, received Rs.3,00,000/- and a plot 

of land measuring one bigha from her former husband at the time of dissolution 

of her marriage with her former husband, she is capable of maintaining  herself 

and her minor son and hence, the maintenance petition should have been 

dismissed. 

12.   But, the Opposite party did not prove the same by adducing any evidence. 

therefore, based on his mere pleadings, it cannot be held that petitioner earns 

Rs.300/- per day by making Bidi, does stock business and has received 

Rs.3,00,000/- and a plot of land measuring one bigha from her former husband 

at the time of dissolution of her marriage with her former husband and hence, 

she has sufficient income and is capable of maintaining  herself and her minor 

son and hence, the maintenance petition should have been dismissed. As such, 

the petitioner is entitled to receive maintenance allowance for the maintenance 

of herself and her minor son from the opposite party as the father’s liability to 

maintain his minor son does not cease merely because of the fact that the son 

has been living with the mother on account of natural love and affections.  
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13.   Now the question that remains to be answered is whether the maintenance 

allowances awarded by the learned Chief Judicial Magistrate is arbitrary and is 

beyond the paying capacity of the opposite party? 
 

14. The opposite party has not denied that he is not a police personnel and his 

monthly income is not Rs.30,000/-. Therefore, the maintenance allowance 

granted by the learned Chief Judicial Magistrate to the petitioner is about 1/8th of 

his total income, which cannot be held to be beyond his paying capacity. In view 

of the above, the impugned judgment and order dated 05-09-2016 is neither 

incorrect, nor illegal, nor improper and hence, the instant revision petition is 

liable to be rejected. 

 

15.  Further the contention of the opposite party that he is not in a position to 

pay separate maintenance allowance to the petitioner and her minor son as he 

has to maintain the children of his first wife and his old parents, cannot be a 

ground for rejecting the maintenance petition. Rather, it is a ground for allowing 

the maintenance petition. Because, had he not capable of maintaining the 

petitioner, he would not have married the petitioner. Therefore, I am constrained 

to hold that the opposite party is capable of maintaining the petitioner and her 

minor son. Further, considering the monthly salary of the opposite party, the 

maintenance allowances @ Rs.2,500/- per month awarded to the petitioner and 

@ Rs.1,000/- per month awarded to her minor son by the learned Chief Judicial 

Magistrate is actually on the lower side. The learned Chief Judicial Magistrate 

could have awarded more maintenance allowances as the salary of the opposite 

party is about  Rs. 30,000/- per month.  Therefore, the impugned judgment and 

order dated 05-09-2016, passed by the learned Chief Judicial Magistrate, Dhubri 

in Misc. Case No.205/2015 is correct and proper and hence, the instant revision 

petition is liable to be rejected. 

 

O  R   D   E   R 

  

16.  In the result, considering the entire facts and circumstances of the case, 

the revision petition is dismissed. The impugned judgment and order dated 05-

09-2016, passed by the learned Chief Judicial Magistrate, Dhubri in Misc. Case 

No.205/2015 is correct, proper and the same has been passed as per the law 

and is hereby affirmed  
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17.   send a copy of this judgment to the learned court below, immediately. 

18.   Signed, sealed and delivered in the open Court on this the 30th day of June, 

2017, at Dhubri. 

 

 

 

(A.Chakravarty) 

Sessions Judge, Dhubri 

Dictated & corrected by me. 

 

 

     (A.Chakravarty)  

Sessions judge, Dhubri 


