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J  U  D  G  M  E  N  T 

 

1.  This case was registered on 17-08-2012, at Tamarhat Police Station, under 

Sections 143/325/307/302 of the Indian Penal Code, 1860 (in short “the IPC”), 

based on a First Information Report (in short “the FIR”), filed by one Jonab Ali 

Sheikh against the accused Osman Goni Sheikh, Tahajul Hoque Sheikh, Abu Taleb 

Sheikh, Abdul Hamid Sheikh and Anowar Hossain @ Santu. 

2.   The case of the prosecution, as stated in the FIR, is that on 16-08-2012, at 

around 02:30/03:00 p.m., at village Sonalur Dabri, under Tamarhat Police Station, 

the accused Osman Goni Sheikh, Tahajul Hoque Sheikh, Abu Taleb Sheikh, Abdul 

Hamid Sheikh and Anowar Hossain @ Santu assaulted the son of the informant, 

namely Harunur Rashid Sheikh, by means of iron rod, as a result of which, he 

sustained grievous injuries and lost his consciousness. The public then raised a hue 

and cry and hearing the same, the informant went out, at which, the accused 

waylaid him and caught hold of him by his neck and he became unconscious. The 

villagers poured water on him and he then regained his senses. The villagers shifted 

his son Harunur Rashid Sheikh to the Dhubri Civil Hospital but, during treatment, at 

about 01:00/01-30 a.m., he succumbed to the injuries. Therefore, the informant 

filed the FIR of instant the case with the Tamarhat Police Station on 17-08-2012.  

3.  On receiving the FIR, the Officer Incharge of the Tamarhat Police Station 

registered the case No. 89/2012, for commission of offences under Sections 

143/325/307/302 IPC against accused Osman Goni Sheikh, Tahajul Hoque Sheikh, 

Abu Taleb Sheikh, Abdul Hamid Sheikh and Anowar Hossain @ Santu and 

investigated the case.  

4.  During the course of investigation, several statements came to be recorded 

and after collecting the post-mortem report, etc., and completion of investigation, 

the police submitted charge sheet for offences under Sections 143, 307, 302 IPC 

against accused Osman Goni Sk., Tahajul Hoque, Abu Taleb Sheikh, Abdul Hamid 

Sheikh and  Anowar Hussain in the Court of the learned Chief Judicial Magistrate, 

Dhubri.  The learned Chief Judicial Magistrate, Dhubri, transferred the case to the 

learned Judicial Magistrate, First Class, Dhubri, Shri U. K. Das for disposal. The 

learned Magistrate found that the accused Anowar Hossain was a juvenile in conflict 

with law and hence, forwarded him to the Juvenile Justice Board, Dhubri. As the 
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offences under Sections  307 and 302 IPC are exclusively triable by the Court of 

Sessions, after complying with the provisions of Section 207 of the Code of Criminal 

Procedure, 1973 (in short “the Cr.P.C.”), the learned Magistrate committed the case 

to this Court for trial. Hence this case. 

5. During trial, my learned predecessor framed charges under Sections 307, 302, 

34 IPC against the accused Osman Goni Sk, Abu Taleb Sk., Tahajul Hossain Sk. and 

Abdul Hamid Sk. When the contents of the charges were read over and explained to 

the accused, they pleaded not guilty and claimed to be tried. 

6. The prosecution, in order to prove its case, examined sixteen witnesses. The 

accused did not examine any witness.   

7. In their examination under section 313 Cr.P.C., the accused have denied the 

prosecution case and have stated that the allegations  levelled against them are 

false and baseless. 

8.  The point for determination in this case is:- 

Whether on 16-08-2012, at around 02:30/03:00 p.m., at village Sonalur Dabri, 

under Tamarhat Police Station, in furtherance of their common intention to 

cause the death of Harunur Rashid, the accused Osman Goni Sk., Tahajul 

Hoque, Abu Taleb Sheikh and Abdul Hamid Sheikh voluntarily caused grievous 

hurt to Harunur Rashid Sheikh and committed murder of Harunur Rashid 

Sheikh by intentionally causing his death? 

If so, what punishment do they deserve?  

DECISION AND REASONS THEREOF 

 

9.  I have carefully examined the evidence on record, gone through the relevant 

documents on record and after hearing the arguments advanced by the learned 

counsels for both the sides, give my decision on the above point as follows:- 

10.    PW-1 Jonab Ali Sheikh, the informant has deposed that he knows the accused 

persons. The deceased Harunur Rashid was his son. On 16-08-2012, Thursday, at 

about 02:30/03:00 p.m., hearing the cries of his wife and son Harunur Rashid, 

accompanied by his younger son Ibne Bhututa, he went to the place of occurrence 

and saw that the accused Osman Goni, Tahajal, Abu Taleb, Abdul Hamid, and 

Anowar Hussain were assaulting Harunur Rashid by means of sticks and iron rods. 

Seeing him, the accused Osman Goni and Abdul Hamid tried to strangulate him and 

the other accused assaulted him. When his wife tried to prevent the accused, the 
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accused assaulted her too. Hearing their cries, the nearby people came to the place 

of occurrence at which, the accused persons fled away. Harunur Rashid sustained 

grievous injuries and he was shifted to the Tamarhat hospital. At the advice of the 

Doctors of the Tamarhat hospital, Harunur Rashid was shifted to the Dhubri Civil 

Hospital. But, at around 01:00 a.m., he succumbed to the injuries. Therefore, he 

lodged the ext-1 FIR of the case.  

11. In the cross-examination, he has stated that he has not mentioned in the FIR 

that hearing the cries of his wife, he and his son Ibne Bhututa went to the place of 

occurrence. The accused Osman Goni and Abdul Hamid are his own brothers and 

the other accused are his nephews. At the time of the incident, due to the riot in the 

BTAD area, the accused Osman Goni was staying at the relief camp at Sonalur Dabri 

L.P. School. All the members of the family of the accused Osman Goni were staying 

at the said relief camp. The accused Osman Goni never came to his house asking for 

land for constructing house. He never assured the accused Osman Goni that he will 

give him any land. They have no dispute over landed property and no meeting was 

held in this regard in presence of the village elders. His house is situated at a 

distance of about one hundred feet away from the place of occurrence. There was 

no forest near the place of occurrence. At the time of occurrence, his wife and son 

were proceeding towards the house of one Zamal. His son was carrying his wife in a 

bicycle.  At around 02:30 p.m., his wife and the deceased Harunur Rashid reached 

the bridge over the Fulchander Dara (a stream). The bridge was a wooden bridge. At 

the relevant time, the bridge was not fit for plying bicycle. There was no residence 

near the place of occurrence. He did not see any other person except the accused at 

the place of occurrence. After he reached the place of occurrence, Fazar Ali and 

Sahjamal arrived there. He had taken Harunur Rashid to the hospital in the car of 

Fazar Ali. At the time of the occurrence, his son was wearing white T-shirt and black 

coloured trouser. His clothes were drenched with water. The Tamarhat hospital is 

situated near the Tamarhat Police Station. After the death of his son, he lodged the 

FIR of the case. Mohammad Ali and Zamal Uddin are his brother-in-laws and they do 

not reside near the place of occurrence. He has denied the suggestion that he did 

not tell the police that on the day of the occurrence, he did not send the deceased 

Harunur Rashid to call the villagers and the accused did not have any altercation 

with him in his house. He did not take any treatment. He has also denied the 

suggestion that while crossing the bridge over the Fulchander Dara, the deceased 

fell down from the bridge and sustained the injury on the head and succumbed to 
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the injuries. He has denied the suggestions that with intent to receive compensation; 

he has lodged a false FIR.  

12.  PW-2 Musstt. Hamida Bibi, the mother of the deceased Harunur Rashid has 

deposed that about three and a half years ago, one day, at around 02:30/3:00 PM, 

along with the deceased Harunur Rashid, while she was returning from the house of 

her sister and reached near her house, the accused  assaulted Harunur Rashid by 

means of rod, spade and stick. When she tried to prevent the accused, the accused 

assaulted her too and she fell down on the ground. In the meantime, her husband 

and younger son Ibne Bututa arrived there. The accused Osman Goni and Hamid 

assaulted her husband too. Hearing their cries, their neighbours came to the place of 

occurrence at which, the accused fled away. Her son Harunur Rashid sustained 

injuries on his head and he was taken to the hospital with the help of the villagers. 

At the hospital, at around 13:00 hours, Harunur Rashid succumbed to the injuries. 
 

13.  In the cross-examination, she has stated that she did not inform the police 

about the alleged incident. They had no land dispute with the accused. The accused 

Osman Goni and Abdul Hamid are elder brothers of her husband. The accused used 

to live in the BTAD area. During the unrest in the BTAD areas, the accused  came to 

their village and stayed in a relief camp. She has denied the suggestion that the 

accused Abdul Goni had asked them to give him some land so that he can settle in 

their village. She has denied the suggestion that in connection with the same, they 

had sent Harunur Rashid to call the villagers and at the relevant time, the accused 

were present in their house and entered into an altercation with her and her 

husband. She has further stated that the alleged occurrence took place near the 

bridge over the Fulchander Dara. There was a bridge over the Fulchander Dara but, 

the bridge was not fit for plying vehicles. She cannot say who amongst the accused 

was armed with weapons. At the time of occurrence, her husband arrived at the 

place of occurrence. She has denied the suggestion that she told the police that 

accompanied by the deceased Harunur Rashid, she was proceeding towards the 

house of her sister in a bicycle. She has denied the suggestion that the accused did 

not assault the deceased. She has also denied the suggestion that hearing their 

cries, her son and husband did not come to the place of occurrence and the accused 

did not assault them. She has denied the suggestion that she did not tell the 

Investigating Officer that the accused Osman Goni and Abdul Hamid did not try to 

strangulate her husband. She has also denied the suggestion that the accused Abdul 



               Sessions Case No. 195 of 2015 

   6 
 

Hamid did not give a blow on her right hand by means of a rod. She did not take 

any treatment. Joynal Abedin, Fazar Ali, Basir, etc. live near the place of occurrence. 

Hearing their cries, Fazar Ali and Surat Zamal came to the place of occurrence. She 

has denied the suggestion that while crossing the bridge over the Fulchander Dara, 

the deceased fell down and his bicycle dashed his head, as a result of which, he 

sustained injuries and succumbed to the injuries. She has denied the suggestion that 

the accused did not assault the deceased.   

14.  PW-3 Ibne Bututa, the younger brother of the deceased Harunur Rashid has 

deposed that on 16-08-2012, at around 2:30/3:00 PM, hearing the cries of his 

mother, he and his father went to the place of occurrence and saw that along with 

the accused Anowar Hussain, the present  accused were assaulting Harunur Rashid. 

When his father tried to prevent the accused, the accused tried to strangulate his 

father and also assaulted him and his mother. They then raised a hue and cry at 

which the villagers arrived at the place of occurrence and seeing them, the accused 

fled away. Harunur Rashid sustained injuries on his head and he was taken to the 

Tamarhat Hospital and from there, to the Dhubri Civil Hospital. At Dhubri Civil 

Hospital, Harunur Rashid succumbed to the injuries. 

15. In the cross-examination, he has stated that his parents had no land dispute 

with the accused. He has denied the suggestion that he did not tell the police that 

on the day of the alleged occurrence, the accused Osman Goni came to their house 

and requested his parents to give him some land so that he can settle there. He has 

denied the suggestion that his parents declined to give any land to the accused 

Osman Goni at which, an altercation took place and his parents sent the deceased 

Harunur Rashid to call the villagers. He has stated that at the time of the 

occurrence, his mother and the deceased Harunur Rashid were proceeding towards 

the house of his aunt in a bicycle. The deceased Harunur Rashid was plying the 

bicycle and his mother was travelling in the bicycle as pillion rider. Fazal, Joynal, 

Surat Zamal used to live near the place of occurrence. At the time of the alleged 

occurrence, apart from him and his father, no other person from the neighbourhood 

came to the place of occurrence. They went to the place of occurrence hearing the 

hue and cry. Fazar and Surat Zamal firstly arrived at the place of occurrence and 

thereafter, the other villagers arrived there. He has stated that in order to go to the 

house of his aunt, one has to cross the Fulchander Dara. There was a wooden 

bridge over the Fulchander Dara and the bridge was in dilapidated condition. One 

cannot ride a bicycle over the said bridge. He has denied the suggestions that while 
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his deceased brother was crossing the bridge over the Fulchander Dara, he fell down 

and sustained the injuries and later on, succumbed to the injuries. He has stated 

that the Central Government and the State Government had declared that 

compensation will be paid to the families of the riot victims. Accused Osman Goni 

used to live at Habru Bill within the BTAD area and due to the riot, he left his house 

and took shelter at the relief camp at Sonalur Dabri L.P. School. The Sonalur Dabri 

L.P. School is situated at a distance of half furlong away from their house. He has 

denied the suggestion that he was not present at the time of the alleged occurrence. 

He has denied the suggestion that the accused did not assault his brother. He has 

denied the suggestion that to receive compensation as riot hit family; they have 

falsely implicated the accused in this case. The Police seized the iron rod from his 

younger brother Elias.  

16.  PW-4 Mohammad Ali Sheikh has deposed that he knows the accused and the 

informant. He also knew the deceased Harunur Rashid. He had heard that Harunur 

Rashid was assaulted by the accused Osman Goni and his sons. Harunur Rashid died 

at the Dhubri Civil Hospital in the same night.  

17. In the cross-examination, he has stated that he has a grocery shop and he 

works in the grocery shop from the morning till late at night. He had heard about 

the alleged incident in the market. He did not go to the place of occurrence. 

18.   PW-5 Joynal Abedin has deposed that he knows the accused, the informant 

and the deceased but, he knows nothing about the alleged incident.  

19. He was declared hostile and the prosecution was allowed to cross-examine 

him. In the cross-examination by the prosecution, he has denied the suggestion that 

he has seen the alleged incident. 

20. PW-6 Fajor Ali has deposed that he knows the accused, the informant and the 

deceased. About three and a half years ago, one day, at about 02:30/03:00 PM, 

hearing a hue and cry, he went to the place of occurrence and found Harunur 

Rashid lying with injuries. He also saw the accused Abu Taleb, Anowar and Tahajul 

at the place of occurrence. On the same day, Harunur Rashid died at the hospital. 

21. In the cross-examination, he has stated that he found the deceased Harunur 

Rashid lying injured at the Fulchander Dara along with a bicycle. The bridge over the 

Fulchander Dara was in a dilapidated condition. The informant is his nephew. He has 

denied the suggestion that he has deposed falsely.  
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22. PW-7 Jamaluddin Sheikh has deposed that he did not see the alleged 

occurrence. He has heard that the accused had committed murder of Harunur 

Rashid. 

23. PW-8 Abdul Rashid has deposed that he knows the accused and the deceased 

Harunur Rashid. The alleged incident occurred about three and a half years ago. 

Next day, he came to know that Harunur Rashid died due to the confrontation with 

the accused persons.  

24. PW-9 Surat Zamal Sk. has deposed that on the day of the occurrence, while 

he was proceeding towards the market, hearing a hue and cry, he went to the place 

of occurrence and saw that the accused persons were running away from the place 

of occurrence. When he reached the place of occurrence, he saw Harunur Rashid 

lying with injuries on the ground with blood oozing out from the injuries. He heard 

from Jonab Ali, Hamida Khatun, Ibon Ali, etc., that the accused had assaulted 

Harunur Rashid. He then arranged a vehicle and shifted the injured to the hospital. 

Later on, he heard that during treatment, Harunur Rashid succumbed to the 

injuries. 

25. In the cross-examination, he has stated that the place of occurrence was 

situated at fifteen minutes walking distance from his house and cannot be seen from 

his house. At the time of the occurrence, he was proceeding towards the daily 

market. He had heard about the alleged occurrence at the place of occurrence. He 

did not see any one assaulting Harunur Rashid. He has denied the suggestion that 

he did not tell the police that while he was proceeding to the daily market, he heard 

a hue and cry at the place of occurrence and went to the place of occurrence. The 

place of occurrence was near the Fulchander Dara and there was a dilapidated 

bridge over the Fulchander Dara. He did not see how Harunur Rashid reached the 

place of occurrence. He was not aware if there was any enmity between the 

accused and the deceased. He has not seen with whom the deceased Harunur 

Rashid reached the place of occurrence. 

26. PW-10 Nur Islam Bhuyan has deposed that about two and a half years ago, 

one evening, hearing a hue and cry, he went to the place of occurrence and saw the 

deceased Harunur Rashid lying on the ground. They arranged for shifting Harunur 

Rashid to the hospital. He had heard that the accused had assaulted Harunur 

Rashid. Later on, Harunur Rashid succumbed to the injuries at the hospital. 
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27.  In the cross-examination, he has stated that he does not know about any 

enmity between the deceased and the accused persons. The place of occurrence is 

about five minutes of walking distance from his house. The incident occurred at 

about 03:00 p.m. He went to the place of occurrence alone. When he reached the 

place of occurrence, he saw five/seven persons there. He could not identify them. 

PW-9 Surat Zamal lives near his house. He did not see Surat Zamal at the place of 

occurrence. He did not see the alleged incident. He had heard from Jonab Ali, 

Hamida and Ebon Ali that the accused had assaulted the deceased.   

28.  PW-12 Abdul Rahman has deposed that he heard that the accused had 

quarrelled with the deceased Harunur Rashid, as a result of which, Harunur Rashid 

died.  

29. The PW-11 Dr. Taposh Mazumdar, who had performed the post-mortem 

examination on the dead body of Harunur Rashid has deposed that rigor mortis had 

set in, in all the limbs. There was a surgical suture over the left temporal region and 

the size was 3 cm X 1 cm X 1 cm. There were also needle prick injuries over the 

usual injection site. The left temporal bone was found fractured. The size of fracture 

was 8 cm X ½ cm X full depth of the scalp. Blood clots were also present. He also 

found laceration over the membrane below the fracture of the scalp. The Size was 

17 c.m. X 10 c.m. Blood clots were seen present. Laceration of the brain matter 

below the fracture was also present. The Size was 17 c.m. X 10 c.m.  Blood clots 

were also present. He has further deposed that all the injuries were anti mortem in 

nature and Harunur Rashid died due to shock and hemorrhage as a result of the 

head injury.   Ext-3 is the Post-mortem report prepared by him and Ext-3 (2) is his 

signature therein.  

30.   In the cross-examination he has stated that one may sustain such injury due 

to falling from a height from a bicycle. He found only one injury. 

31. The PW-16 S.I. Upendra Nath, the investigating officer of the case  has 

deposed that during the course of investigation, he went to the Dhubri Civil Hospital 

and found that the victim Harunur Rashid Sheikh was lying dead at the hospital. 

Then he informed the Executive Magistrate and the Executive Magistrate conducted 

inquest on the dead body. The ext-5 is the said inquest report. Thereafter, he sent 

the dead body for post mortem. Thereafter, he went to the place of occurrence and 

prepared a site plan. The ext-6 is the said site plan. He also recorded the statements 
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of the witnesses. He also seized one bicycle and a piece of iron rod from the place of 

occurrence vide ext-2 seizure list. Ext-2 (2) is his signature therein. He has further 

deposed that the witness Joynal Abedin (PW-5) has told him that armed with iron 

rod and sticks, the accused persons assaulted the deceased Harunur Rashid at the 

Phulchander Dara and caused serious injuries to him and Harunur Rashid succumbed 

to the said injuries at the Dhubri Civil Hospital. 

32.   In the cross-examination, he has stated that at the relevant time, due to the 

disturbances in the BTAD areas, the accused were staying at the relief camp at 

Sonalur Dabri L.P. School. The incident occurred on 16-08-2012, at 02:30 p.m. and 

the FIR was lodged on 17-08-2012 at 2:00 p.m. The delay in lodging the FIR is not 

explained in the FIR. But, as can be seen from the above discussion, as the 

deceased died during treatment at around 01:00 a.m., on 17-08-2012, there was no 

inordinate delay in lodging the FIR. He has stated that before lodging the FIR, the 

GD Entry No.387, dated 17-08-2012 was made at the Tamarhat Police Station. He 

has not submitted the said G.D. Entry. He has further stated that there was a broken 

wooden bridge over the Phulchander Dara and the place of occurrence was below 

the said wooden bridge. Therefore, the contention of the defence that the deceased 

fell down from the bridge over the Phulchander Dara and sustained the alleged 

injuries is not believable as the alleged incident took place below the said wooden 

bridge. The defence did not challenge the PW-16 in the cross-examination that the 

incident did not take place below the wooden bridge over the Phulchander Dara. 

33.     The GD Entry No.387, dated 17-08-2012 of the Tamarhat Police Station was 

called for and the Officer In-Charge of the Tamarhat Police Station produced a 

certified copy of the same, along with a Photostat copy of the original. The same is 

marked as Ext-“X” which, reads as follows: 

       “Date 17-08-2012  

        07:00 A.M.  

        Constable Monser Ali of Dhubri Police Booth informed over phone that 

though, on 16-08-2012, as a result of the quarrel that  ensued over land dispute, 

Harunur Rashid Sheikh, 22 years, son of Hossain Ali Sheikh of Sonalur Dabri, P.S. 

Tamarhat, District- Dhubri was admitted at the Dhubri Civil Hospital with injuries, 

during treatment, today, on 17-08-2012, morning, at around 01:30 a.m., he 
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succumbed to the injuries, and the same is entered in Register and S.I. Upen Das 

was directed to take necessary steps.” 

                  Therefore, the G.D. Entry No. 387, dated 17-08-2012 also proves the 

prosecution case that the deceased Harunur Rashid was admitted at the Dhubri Civil 

Hospital with injures and during treatment, he succumbed to the injuries.         

34.  PW-13 S.I. Jiban Sarkar, PW-14 S.I. Shahab Uddin Ahmed and PW-15 S.I. 

Jackson Muchahary are merely formal witnesses of the case.  

35.   As can be seen from the above discussion, the defence did not challenge the 

prosecution witnesses in the cross-examination that the deceased Harunur Rashid 

did not sustain the alleged injuries on the alleged date, time and place and did not 

succumb to the said injuries at the Dhubri Civil Hospital. Therefore, there is no 

necessity to dilate on this part of the prosecution case.  As the defence has 

suggested to the PW-1, PW-2 and PW-3 that while crossing the bridge over the 

Fulchander Dara, the deceased Harunur Rashid fell down from the bridge and 

sustained injuries on the head and later on, succumbed to the said injuries, the only 

question that remains to be answered is whether the deceased Harunur Rashid 

sustained the injuries at the hands of the accused or due to falling from the bridge 

over the Fulchander Dara?  

36.   On this point, the prosecution examined the PW-1, PW-2, PW- 3, PW- 6 and 

PW-9. The PW-1 has deposed that hearing the cries of his wife and the deceased 

son, he went to the place of occurrence and saw that the accused Osman Goni, 

Tahajal, Abu Taleb, Abdul Hamid and Anowar Hussain were assaulting the deceased 

by means of stick and rod.  

37.  PW-2 has deposed that along with the deceased, while she was proceeding 

from their house towards the house of her sister, the accused assaulted the 

deceased by means of rod, spade and stick. She has denied the suggestion that the 

accused did not assault the deceased and that the deceased fell down from the 

bridge and his bicycle hit his head and thus, he sustained the injuries on the head 

and later on, succumbed to the said injuries. 

38.   PW-3 has also deposed that hearing the cries of his mother, he and his father 

went to the place of occurrence and saw that the accused were assaulting the 

deceased. He has denied the suggestion that while crossing the bridge over the 
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Phulchander Dara, the deceased fell down from the bridge and sustained the alleged 

injuries and later on succumbed to the said injuries.  

39.  PW-6 has deposed that hearing a hue and cry, he went at the place of 

occurrence and saw that the deceased Harunur Rashid was lying with injuries on the 

ground. He saw the accused Abu Taleb, Anowar and Tahajul at the place of 

occurrence. He also saw Jonab Ali at the place of occurrence. In the cross-

examination, he has stated that he did not tell the Investigating Officer about the 

same. But, the defence did not challenge him in the cross-examination that he did 

not see the accused Abu Taleb, Anowar and Tahajul at the place of occurrence.  

40.  PW-9 has deposed that hearing a hue and cry, he went to the place of 

occurrence. Before he reached the place of occurrence, he saw that the accused 

persons were running away from the place of occurrence. At the place of 

occurrence, he saw the deceased Harunur Rashid lying with injuries on the ground. 

Defence did not challenge him in the cross-examination that he did not see the 

accused persons running away from the place of occurrence. This proves that when 

the deceased sustained the alleged injuries, the accused were present at the place 

of occurrence and as after the alleged occurrence, the accused persons ran away 

from the place of occurrence, they must have caused the alleged injuries to the 

deceased. Otherwise, they would not have run away from the place of occurrence.  

41.  In view of the above discussion, it must be held that the deceased Harunur 

Rashid sustained the alleged injuries at the hands of the accused persons and not 

due to the falling from bridge over the Phulchander Dara. Further, though the 

defence has tried to prove that the deceased died due to the injuries sustained due 

to falling from the bridge over the Phulchander Dara , the same is not believable. 

Had the deceased fell down from the bridge over the Phulchander Dara with the 

bicycle, he would have sustained multiple injuries on different parts of the body and 

would not have sustained only one injury on the head. But, as can be seen from the 

testimony of the PW-11, the Medical Officer who had performed the post mortem 

examination, the deceased sustained one injury on the left temporal region that 

caused his death and another over the membrane below the fracture of the scalp. 

Though, he has stated that one may sustain such type of injuries due to falling from 

height from a bicycle, in view of the above testimonies of the prosecution witnesses, 

it cannot be held that the deceased sustained the alleged injuries due to falling. 
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Therefore, it must be held that the deceased sustained the alleged injuries at the 

hands of the accused and not due to falling from the bridge over the Phulchander 

Dara with the bicycle. Therefore, the accused must be held guilty of causing the 

alleged injuries to the deceased and causing his death. 

42.   Further, as can be seen from the above discussions, the defence suggested to 

almost all the prosecution witnesses that there was a dilapidated bridge over the 

Fulchander Dara and one cannot ply a bicycle over the said bridge. Therefore, the 

contention of the defence that while crossing the bridge over the Fulchander Dara, 

the deceased fell down from the bridge and sustained the injuries does not make 

any sense. Why the deceased would try to ply the bicycle on the bridge over the 

Fulchander Dara when the defence has proved that one cannot ply a bicycle over 

the said bridge? Therefore, the deceased must have sustained the injury at the 

hands of the accused. Further, as the PW-16 has deposed that the place of 

occurrence was below the bridge over the Fulchander Dara, the same proves that 

the deceased was not crossing the Fulchander Dara  through the bridge but, was 

crossing it over below the bridge, that is he was walking through it and the accused 

have assaulted him below the bridge and inflicted the fatal wound on the head.  

43.  There is also no explanation from the accused persons as to how they came to 

know that while crossing the bridge over the Phulchander Dara, the deceased 

Harunur Rashid fell down from the bridge and sustained the alleged injuries? But, 

the same proves that when the deceased Harunur Rashid sustained the alleged 

injuries, the accused were present at the lace of occurrence. Therefore, as after the 

deceased sustained the alleged injuries, the accused fled away from the place of 

occurrence. It must be held that they fled away as they had caused the injuries to 

the deceased. Further, though the prosecution did not prove the motive behind the 

commission of the alleged offence by the accused, by cross-examining the 

prosecution witnesses, the defence has proved the motive. The motive was the 

refusal by the father of the deceased to give a plot of land to the accused Osman 

Goni, who happens to be his own brother, for constructing house as he had to 

abandon his house due to the disturbances in the BTAD areas. The G.D. Entry No. 

387, dated 17-08-2012 has also proved that the accused assaulted the deceased 

Harunur Rashid due to land dispute. It seems, the informant has denied that the 

accused asked him to give them some land and he refused to give any land to the 

accused due to ill advice that same may weaken his case or perhaps thinking that if 
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the same is disclosed, then the accused will not be held guilty of committing the 

murder of Harunur Rashid. But, for the same, the prosecution case cannot be 

disbelieved as proof of the motive is not necessary when the commission of the 

murder is proved. Therefore, the accused must be held guilty of committing the 

murder of Harunur Rashid.  

44.   In view of the discussion made above, the accused Osman Goni Sk, Abu Taleb 

Sk., Tahajul Hossain Sk. and Abdul Hamid Sk. must be held guilty of committing the 

murder of Harunur Rashid, which is an offence punishable under section 302 read 

with section 34 IPC.  

45.   Section 34 IPC reads as follows:- 

“34. Acts done by several persons in furtherance of common intention:- When a 

criminal act is done by several persons in furtherance of the common intention of all, 

each of such persons is liable for that act in the same manner as if it were done by 

him alone.” 
 

46.   In the case of Jai Bhagwan and Ors. vs. State of Haryana, reported in  

(1999) 3 SCC 102., the Hon'ble Supreme Court had  held as under: 

         “To apply Section 34 IPC apart from the fact that there should be two or more 

accused, two factors must be established: (i) common intention and (ii) participation 

of the accused in the commission of an offence. If a common intention is proved but 

no overt act is attributed to the individual accused, Section 34 will be attracted as 

essentially it involves vicarious liability but if participation of the accused in the 

crime is proved and a common intention is absent, Section 34 cannot be invoked. In 

every case, it is not possible to have direct evidence of a common intention. It has 

to be inferred from the facts and circumstances of each case.” 

47. The facts of the case in our hand examined in light of the above principles do 

not leave any doubt that all the accused had a common intention in commission of 

this brutal crime. Each one of them actually participated in the crime. 
 

48. In the case in our hand, as can be seen from the discussion made above, all 

the accused surrounded the deceased and inflicted the fatal blow on his head. 

Therefore, the attack was a premeditated one and as all the accused actually 

surrounded and assaulted the deceased Harunur Rashid, they must be held guilty of 

the committing of the murder of  Harunur Rashid without even the aid of Section 34 

IPC as they all actually took part in the alleged attack.  
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49. In the result, from the facts and circumstances of the case and above 

discussion, I hold that the prosecution has succeeded in bringing home the charge 

under Section 302, read with Section 34 IPC against the accused Osman Goni Sk, 

Abu Taleb Sk., Tahajul Hossain Sk. and Abdul Hamid Sk. beyond all reasonable 

doubt. Therefore, I hold the accused Osman Goni Sk, Abu Taleb Sk., Tahajul Hossain 

Sk. and Abdul Hamid Sk. guilty of committing the offence under Section 302, read 

with Section 34 IPC and convict them under the said Sections of law. In view of the 

above, there is no necessity of holding the accused guilty of committing the offence 

under Section 307, read with Section 34 IPC that is, guilty of attempting to commit 

the murder of Harunur Rashid as they have succeeded in their attempt to commit 

the murder of Harunur Rashid and committed his murder. Therefore, the accused 

Osman Goni Sk, Abu Taleb Sk., Tahajul Hossain Sk. and Abdul Hamid Sk. are 

acquitted from the charge under Section 307, read with Section 34 IPC. The point is 

decided accordingly. 

 

50. The Probation of Offenders Act is not applicable to a case under section 302, 

r/w section 34 IPC. Hence the accused are not entitled to get the benefit of the 

ameliorative relief as envisaged under the said Act. 

 
 

51. Heard the convicts on the question of sentence. They have pleaded leniency in 

awarding the punishment on the ground that they are the sole bread earners of their 

family. The case in our hand is not a rarest of the rare case. Hence, I deem it proper 

to punish the accused leniently. 

 

 

O R D E R 

 

 

52. Considering the entire facts and circumstances of the case, I sentence the 

accused Osman Goni Sk, Abu Taleb Sk., Tahajul Hossain Sk. and Abdul Hamid Sk. to 

undergo rigorous imprisonment for life and to pay fine of Rs. 10,000/- (Rupees ten 

thousand) only, each, in default to undergo simple imprisonment for six months each, 

for committing the offence under Section 302, read with Section 34 IPC which, in my 

opinion, will meet the ends of justice in this case. The bail bonds of the accused 

stand cancelled. 

 

53.   Destroy the seized articles in due course of time. 
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54. Furnish copy of the judgment to the convicts free of cost, immediately. 

 

55. Signed, sealed and delivered in the open Court on this the 29th day of June, 

2017, at Dhubri. 

 

 

 

 

(A. Chakravarty)                                                             
Sessions Judge, Dhubri 

  Dictated & corrected by me. 
 

 
(A. Chakravarty)  

    Sessions Judge, Dhubri 
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A P P E N D I X 

 

1.  PROSECUTION WITNESSES: 

      P.W-1  Md. Jonab Ali Sheikh 

 P.W-2  Musstt. Hamida Bibi 

 P.W-3  Md. Ibne Bututa 

 P.W-4  Md. Ali Sheikh 

 P.W-5  Md. Joynal Abedin 

 P.W-6 Md. Fajor Ali 

 P.W-7 Md. Jamaluddin Sheikh 

 P.W-8 Md. Abdur Rashid 

 P.W-9 Md. Surat Jamal Sheikh 

 P.W-10 Md. Nur Islam Bhuyan 

 P.W-11 Dr. Tapas Mazumdar 

 P.W-12 Md. Abdur Rahman 

 P.W-13 SI Jiban Ch. Sarkar 

 P.W-14 SI Shahab Uddin Ahmed 

 P.W-15 SI Jackson Mushahary 

 P.W-16 SI Upendra Nath  

 

 2.  PROSECUTION EXHIBITS:  

1. FIR 

2. Seizure list 

3. Postmortem Report 

4. Charge Sheet 

5. Inquest report 

6. Site Plan 

 

 

              (A. Chakravarty)    
              Sessions Judge, Dhubri 
 

 


