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IN THE COURT OF THE ADDL. SESSIONS JUDGE :::::::::DHUBRI 

 

   Present :- Sri Sutham Das 

            Addl. Sessions Judge 

            Dhubri. 

 

CRIMINAL APPEAL NO.21 OF 2008 

 

                                       Sri Kamal Roy 

              S/o. Kailash Ch. Roy 

              Vill. Jinkata Part-II 

              P.S. Golakganj 

              Dist. Dhubri, Assam...........Appellant 

 

Versus 

 

               State of Assam 

               (Represented by Addl. Public Prosecutor 

                Dhubri)                  .....Respondent 

  

 

A P P E A R A N C E 

 

For the Appellant     :- Sri Sushil Kumar Das, Advocate. 

 

For the State   :- Sri Uttam Kumar Sarkar, Addl. P.P. 

 

Date of Hearing       :- 06-02-2017. 

 

Date of Judgment    :- 06-03-2017. 
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J   U   D   G   M   E   N   T 

 

1. This criminal appeal has been filed U/s. 374 Cr.P.C against the impugned 

Judgment & Order dated 17-07-2008 passed by the Ld. Chief Judicial Magistrate, 

Dhubri in G.R. Case No.141/98 whereby convicted the accused/appellant 

U/s.25(1B)(a) of Arms Act. 

 

2. The necessary facts giving rise to this appeal are as 

follows:- 

 

 Acting on tip off on 28-06-1998 at night, S.I C.K. Barua & staff was 

patrolling in Raipur area when he noticed two persons riding on a scooter going 

towards Golakganj from Raipur. On seeing the Naka Party, both the youth tried to 

flee away hurriedly turning the scooter to another direction but, the rider lost 

control of the scooter & fell down in a ditch. Police on duty gave a quick chase 

and was able to apprehend accused Kamal Roy @ Gopal Bhakat. On search, one 

9 mm pistol loaded with 14 rounds of live ammunition were found and recovered 

from his possession. This accused also disclosed the name of his companion rider 

Bakul Roy @ Mistiri who managed to escape due to darkness. 

 

3. On receipt of FIR, police registered a case being Golakganj P.S. Case 

No.141/98 and after investigation police submitted charge sheet against the 

accused Kamal Roy U/s.25(1B)(a)/27 of Arms Act. 

 

4. On appearance of the accused before the Ld. Court of Addl. Chief Judicial 

Magistrate, Dhubri and copies were furnished to him and the Ld. Addl. C.J.M 

found the offences being exclusively triable by Court of Sessions Judge, 

committed the case to the Court of Hon’ble Sessions Judge. However, the Ld. 

Sessions Judge on perusal of the materials on record held that Sec. 27 of Arms 

Act was not attracted in the case and opined that the case is under 

Sec.25(1)(b)1-A of the Arms Act  hence triable by Judicial Magistrate 1st class and 

the case was transferred to Ld. C.J.M with a direction for trial after framing 

charge under the aforesaid Section. Then, on receipt of the case record the Ld. 

C.J.M. considered the materials on record and upon both the parties framed 
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charge U/s. 25(1B)(a) of the Arms Act and read over and explained to the 

accused to which the accused pleaded not guilty.  

 

5.      Prosecution in order to prove its case examined as many as ten (10) 

witnesses. When examined U/s. 313 Cr.P.C. accused took the plea that he is 

innocent. He totally denied prosecution allegation. He stated that on 30.06.1998 

two police men came to his house in the morning and took him to the P.S. Later, 

he was informed that he has been arrested in this case. He further stated that the 

police took away cash amount of Rs.1,500/- from him. However, the accused 

adduced no evidence in his defence. 

 

6. The Ld. Trial Court on conclusion of trial heard arguments of both the 

parties and on consideration of materials on record passed judgment convicting 

the accused Kamal Roy @ Gopal Bhakat.  

 

7.       Being highly aggrieved by the order of conviction, the appellant filed this 

appeal and assailed the judgment on the following grounds:- 

 

(i)  The Ld. trial court erred both fact & law and held the 

conviction upon the hypothetical presumption appreciating wrong 

prosecution story and without consideration of the cross examination. 

 

(ii)  The ld. trial court should have held that prosecution has 

failed miserably to bring any material evidence in record and hence 

the accused ought to had been acquitted. 

 

(iii) The evidence brought on record is totally unreliable & 

suffers major contradiction. 

 

(iv) The Ld. trial court should have held that the prosecution 

has failed to prove the case and the alleged seized material to be the 

fire arm as defined under the Arm Act and report of the Armour are 

totally contradictory. 

 

(v)  The material allegedly seized should got tested with Govt. 
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approved expert with the laboratory test as to the ascertainment of 

the fact in issue but the report of the Armour told to be submitted 

“chai, chinti report diso” could not be trusted upon. 

 

(vi) The Ld. trial court should have considered the cross 

examination part of the I.O and the  Armour whereby the I.O stated 

that he did not send the said alleged seized materials for the test and 

the S.P, Dhubri  sent it for expert examination which is not found on 

record. 

 

(vii) The Ld. court below should have considered the fact that no 

independent witness supported the story of the prosecution and other 

witnesses are all the police officials and their evidences are also 

contradictory to each other. 

 

8.      It is submitted that the impugned judgment and order of conviction passed 

by the Ld. Lower Court is liable to be set-aside.      

 

9. I have gone through the evidence on record. I have also perused the 

impugned judgment and the grounds cited in the memo of appeal. I have also 

heard argument of both sides.    

 

           Discussion, Decision & Reasons thereof:- 

 

10. PW-1 Kamrul Hoque Mondal, Constable No. 555 in his evidence stated 

that on the relevant date & time, he alongwith PW-2, PW-10 with other police 

staff were on patrolling duty, they noticed the accused driving a scooter with a 

pillion rider. He was asked to stop, but the accused tried to flee away. The 

accused lost control over the steering and it fell by the road side. The accused 

was immediately nabbed and the pillion rider managed to escape. PW-1 very 

emphatically stated that a pistol was recovered from the possession of the 

accused. 

 

11. PW-2 S.I of Police Sri Manik Kalita has given same evidence as PW-1. 

According to him, he was O.C of Golakganj P.S. at the relevant time. On 28.06.98 
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at about 8.40 p.m. he along with S.I. of Police Sri C.K. Boruah (PW-10) and other 

police staff was on duty near Raipur village when he noticed two unknown boys 

riding a Scooter No. WB-64/1456 going towards Golakganj from the side of 

Raipur village. They were signaled to halt. But, the driver accelerated the speed 

of the scooter and this arose their suspicion. They gave a hot chase to the 

scooter. The scooter fell by the roadside when it reached in front of Dipak Bhavan 

at Golakganj. The driver of the scooter got trapped under the weight of the said 

scooter and he was immediately apprehended. A factory made 9 mm pistol, 14 

rounds of cartridges and a magazine were recovered from the possession of the 

accused. They brought the accused, the scooter, recovered arms and 

ammunitions to the P.S and PW-2 lodged Ext. 1, the F.I.R at the P.S. 

 

12. PW-3 Constable Harish Ch. Ray in his evidence stated that he was also in 

the said police party which apprehended the accused. 

 

13. PW-4 Constable Azahar Ali also deposed in the same line as PW 1 and 

PW 2 and stated that a factory made pistol and some ammunitions were 

recovered from the possession of the accused.  

 

14. PW-5 Anil Ch. Nath, driver of police vehicle of the patrolling party in his 

evidence also stated that during patrolling, they found two unknown persons of 

whom one was driving the scooter and another was pillion rider but the driver lost 

control and fell down in a ditch, one of them managed to escape but police 

caught one of them. Later on, he heard that a factory made pistol and some 

ammunition were recovered.  

 

15.   PW 6 and PW 7 are seizure witness who testified that they put their 

signatures in the seizure lists. 

 

16. PW 8 is M.V.I who examined the scooter WB.-64/1456 on 2.08.1998.    

  

17. PW 9 is the armour who examined the seized arms and the ammunitions 

in connection with GKJ P.S.Case no. 148/98 U/s. 25(1) B Arms Act R/W 10/13 of 

UA(P) Act. After examination he submitted report wherein he opined that:- 

“It is live ammunition 2 (Two) rounds. Material Ext. A factory made pistol.” 
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Material Ext. B live ammunition 9 m.m. Ext. 3 is my expert report .Ext. 3(1) is 

my signature.” 

 

18. PW-10 Chandra Kumar Baruah (I.O) in his evidence stated that he was 

the member of patrolling party on the date of occurrence. He investigated the 

case, examined witnesses. Vide Ext-2 he seized one 9mm factory made pistol, 14 

rounds of ammunition, one scooter and some currency notes from the possession 

of the accused/appellant. PW-1, PW-2 & PW-4 all proved the recovery of the arms 

and ammunition from the possession of the accused/appellant. The evidence of 

PW-8 Ganesh Sonowal lends corroboration to the testimony of PW-10. He is a 

Motor Vehicle Inspector and according to him, he inspected a vespa scooter 

bearing registration No.WB-64/1456 on 02-08-98 and found the front part of the 

said vehicle in a damaged condition. He proves Ext-3 i.e. report of examination of 

vehicle. PW-9 Sukra Bahadur Lama, the Armour. According to him, he examined 

the articles recovered in the instant case and certified that Ext. Marked A is a 

factory made 9 mm pistol and it is a live arm. He also certified that Ext. Marked-B 

is live ammunition. He proves the Ext-3, the report he prepared.  

 

 Appreciation of Evidence:- 

 

19. From the discussion of the evidence on record, it appears that all the vital 

witnesses PW 1, PW 2, PW 3, PW 4, PW 5 are police personnel and were the 

members of police patrol party led by PW 2 Manik Kalita, the then O.C of 

Golakganj P.S. They have corroborated one another with respect to date and 

place of occurrence. It is in the evidence of these PWs that on the relevant date, 

the police patrol party noticed two persons coming on a scooter and on seeing 

the patrol party, the driver of the scooter turned the scooter to another direction 

and drove it in a high speed and lost control and fell in a ditch. One of them 

managed to escape but police caught the other on the scooter. Then, police 

searched the person and found and recovered one pistol and some ammunition 

and seized the same. Police also seized the alleged scooter and arrested the 

accused identified as Kamal Roy. 

 

20.       I have perused the seizure list Ext. 2 in respect of seizure of:-  

(i) One 9 m.m. factory made pistol vide serial no. 070689. 
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(ii) One magazine no. 060581 

(iii) 14 rounds of Live Ammunition 

(iv) One scotter (LML Vespa) bearing R/no. WB-64/1456 vide 

engine no. CN 721915, Chasis no. CH. 323382 (Front side complete 

damaged) 

(v)  500 Rupee note 3 nos. (Three nos.) total fifteen hundred 

only (Indian currency) 

 

I have also perused the documents related to scooter Ext. 4 in respect of 

seizure of:-  

(i) One duplicate carbon receipt book, book no. 031333, page-

23, on account from 1.8.91 to 31.07.2006 vide scooter no. WB-

64/1456, Chasis No. CH-723382 and Engine No. CN-721915 total Rs. 

450.00. 

 

(ii) One certificate of Registration issued by Registering 

Authority Coochbehar in the name of Jhulan Ch. Saha S/o. Sri Hiralal 

Saha of Bhanukumari, P.S.-Tufanganj, Boxirhat, Dist- Coochbehar 

vide scooter no. WB-64/1456, Chasis No. CH-723382 and Engine No. 

CN-721915 issued on 20.08.91. 

 

(iii) One sale letter vide R/no. WB-64/1456, C/No. CH-723382 

and Engine No. CN-721915 purchaser Md. Momin Ahmed from 

Jhulan Chandra Saha on 20.6.98 (which scooter was already seized 

in connection with this case on dated 28.06.98). 

 

21.    On careful consideration of the evidence on record It is found that PW-1, 

PW-2, PW-3, PW-4 and PW-5 have made categorical statements with respect to 

material points. These witnesses have also proved the seizure in a convincing 

manner. It also reveals from the evidence of PW-9 that the seized pistol and the 

ammunition were sent to him and were examined by him. From examination 

report of PW-9, it has been proved that the seized pistol was factory made and 

the ammunition were live.  It also appears from the evidence of PW-10 that the 

scooter used by the accused belong to one Momin Ahmed and the necessary 

vehicular documents seized by police prove this fact of ownership. 
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22.      Now, let me examine the defence plea. During cross examination defence 

put suggestion to PW-10 that scooter has been taken from house of Momin and 

then case has been manufactured against this accused. Further, the accused 

when examined U/s.313 Cr.P.C. took plea that on 30.06.1998 two police men 

came to his house in the morning and took him to police station and then 

informed him that he was under arrest. He also stated that police took away cash 

Rs. 1500/- (fifteen hundred rupees) from him. Further, it has been contended on 

behalf of the accused that all the witnesses belong to police department and 

without any corroboration from evidence of independent witnesses the 

prosecution evidence cannot be acted upon as it creates doubt over prosecution 

case.  

 

23. I have given my anxious consideration to defence plea vis-à-vis the 

evidence brought on record by the prosecution. I have also scrutinized the 

evidence of PWs in their cross part. On scrutiny of the evidence on record, I find 

that the plea taken by the accused during his examination U/s.313 Cr.P.C. does 

not inspire confidence in the face of the prosecution evidence as well as in the 

facts and circumstances of the case. 

 

24.  Regarding the witnesses being police men and being interested witness I 

may refer to the  decision of the Hon’ble  Superior Court as follows :- 

“Evidence of police officers prosecution witness cannot be discarded in the 

absence of their hostility to the accused [Nathusing Vs. S, A 1973 SC 

2783].  “The evidence of a witness cannot be under estimated merely 

because he is a police.” [State of Assam v. Muhim Bar Kataki, A 

1987 SC 98, 102 : 1987 Cri LJ 152. “The evidence of the Investigating 

Officer regarding the recovery of weapon can be acted upon even if not 

corroborated by other evidence”. [Kadavanathil Baby v. The State, 

1983 Cri LJ 1186, 1192 (Ker) (DB)] 

“The presumption that a person acts honestly equally applies to police 

officer [Gopal Mahado v. State of Maharashtra, 1997 Cri LJ 2425, 

2428.” 

 

25.    In view of what has been discussed above, it is crystal clear that on the 
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relevant date at relevant time police patrol party comprising of PW-1, PW-2, PW-

3, PW-4 apprehended the accused Kamal Roy and recovered fire-arms and 

ammunitions. I find the prosecution evidence credible and trustworthy. As far as 

the charge is concerned, the accused has been convicted U/s.25(1B)(a) of Arms 

Act for violation of Sec. 3 of the Arms Act which speak of license for acquisition 

and possession of fire-arms and ammunition. 

 

           In my considered opinion prosecution has been able to prove the charge 

against the accused beyond all reasonable doubt. 

 

26.     In view of my discussion and reasons above, I find that the Ld. Court 

below has rightly come to the finding that the accused is guilty U/s. 25(1B)(a) of 

Arms Act. Accordingly, the impugned judgment and order dated 17.07.2008 

passed by Ld. Court below is hereby affirmed. I find no merit in the appeal. 

Accordingly, appeal stands dismissed on contest. 

 

27.     The accused shall surrender before the Ld. Court below to serve out the 

sentence within one (1) month from the date of this order. 

 

28.      Send back the L.C.R. 

 

29.  Given under my hand and seal of this court on this 6th day of March, 

2017. 

 

Dictated & Corrected by me      

                              

                                                                                 (S. Das) 
                           Addl. Sessions Judge 
     Addl. Sessions Judge,                                              Dhubri 
              Dhubri 


