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IN THE COURT OF THE ADDITIONAL DISTRICT JUDGE::::DHUBRI 
 
 
              Present :-  Sri Sutham Das 

                     Addl. District Judge 

                     Dhubri. 

 
 

TITLE APPEAL NO. 3 OF 2014 
           (Arising out of T.S. No. 07 of 2009)  
 
        1.   Pijush Kanti Saha 
     
        2.   Dipak Kr. Saha 

    Both sons of Gopal Ch. Saha 

 

        3.   Lt. Dilip Ch. Saha represented by his legal heirs:- 

    (a) Smti Rina Saha W/o. Lt. Dilip Ch. Saha 

    (b) Sri Arindam Saha S/o. Lt. Dilip Saha 

                                    
                                      All residents of Ward No. 3, Vivekananda Road, 

                   Dhubri Town,     

                                      P.S. & Dist. Dhubri Assam……..Appellants-Plaintiffs.  

 
                     Versus 
 

1. Azimuddin @ Tazimuddin Sk on his death  

represented by his son (a) Habibar Rahman and on his 

death represented by his legal heirs:- 

 

A. (i) Sakina Bewa…..wife 

(ii) Bazlur Rahman….son 

(iii) Mohaor Rahman.…son 

(iv) Rasidul Hoque….son 

(v) Shahidul Hoque….son 

(vi) Bohidul Haque….son 

(vii) Fatema Khatun…..daughter 

(viii) Hamida Khatun….daughter 

 

B. Md. Mofizur Rahman…..son 

 

C. Monila Khatun D/o. Habibar Rahman 

W/o. Moksed Ali; 

Village:- Lengtipara, P.O. Tikrikilla, P.S. Fulbari 
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2.  Md. Safior Rahman S/o. Lt. Azimuddin @   

     Tazimuddin Sk 

 

1 & 2 Village: Pamerbala ( Vimkoch ), P.S. Lakhipur, 

Dist: Goalpara. 

 

3. Radhulal Sovasaria on his death represented by his 

legal heirs:- 

(a) Smti Gita Devi Sovasaria…..wife 

(b) Smti Babani Devi……daughter 

(c) Smti Lali Devi……daughter 

(d) Smti Giga Devi…..daughter 

(e) Smti Wee Devi…..daughter 

(f) Smti Sapna Devi…..daughter 

 

4.  Sri Nayan Kumar Sovasaria….S/o. Lt. Radhulal   

     Sovasaria 

 

5.  Smti Kanchan Devi Sovasaria….W/o. Sri Nayan   

     Sovasaria 

 

    3, 4 & 5 are residents of N.S. Road, Ward No. 7,        

    P.S. & Dist. Dhubri, Assam ..…....Respondents. 

 
 
 

A P P E A R A N C E 
 
 
For the Appellants    :- H.M. Das, Advocate. 
 
 
For the Respondents :- Sushil Kumar Das, Advocate. 
 
 
Date of Argument     :- 9.02.2017. 
 
 
Date of Judgment     :- 14.03.2017. 
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J   U   D   G   M   E   N   T 

 

 

1.      This Title Appeal arises out of the Title Suit bearing no. 7/09 praying for 

specific performance of contract filed by the plaintiff against the defendants. 

 

2.        The case of the plaintiffs:- 

 

           The original plaintiffs Sri Pijush Kanti Saha, Sri Dilip Chandra Saha and Sri 

Dipak Kumar Saha had instituted this suit against the original defendants namely 

Md. Azimuddin @ Tazimuddin Sk, Sri Sofiur Rahman, Sri Radhulal Savasaria, Sri 

Nayan Kumar Savasaria and Smti Kanchan Devi Savasaria. Plaintiff Dilip Chandra 

Saha died during the pendency of the suit and accordingly, his legal heirs namely 

Smti. Rina Saha, Sri Debobroto Saha and Sri Arindam Saha were substituted. 

Defendant no. 1 Azimuddin @ Tazimuddin died during the pendency of the suit 

and as such his legal heirs namely Sri Habibur Rahman, Sri Mofizur Rahman and 

Smti Monila Khatun were substituted. Defendant no. 3 Radhulal Savasaria also 

died during the pendency of the suit and his legal heirs namely Smti Gita Devi, 

Sri Nayan Savasaria, Smti Bhaani Devi, Smti Lali Devi, Smti Giga Devi, Smti Wee 

devi and Smti Sapna Devi were substituted. Subsequently, substituted defendant 

no. 1 (a) Habibur Rahman died during the pendency of the suit and his legal 

heirs namely Smti Sakina Bewa, Sri Bazlur Rahman, Sri Mohar Rahman, Sri  

Rashidul Hoque, Sri Sohidul Hoque, Sri Bohidul Hoque, Smti Fatima Khatun, Smti 

Hamida Khatun were substituted. 

 

3.     The case of the plaintiff is that he entered into an agreement with 

defendant no. 1 Azimuddin @ Tazimuddin to purchase a plot of land measuring 

about 1 Katha 10 Lessas covered by Dag No. 789/1915 of Periodic Patta No. 827 

situated at Ward no. 3, Dhubri (more particularly described in the schedule of the 

plaint and hereinafter referred to as the suit land). The defendant no. 2 Shri 

Safiar Rahman, the son of the defendant no. 1 was the caretaker of this plot of 

land. According to the plaintiff the total sale consideration for purchasing the 

aforesaid suit land was fixed at Rs.89,000/- and the plaintiffs had paid an 
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advance amount of Rs.5,005/- on 2.04.1989, i.e. at the time of agreement and it 

was agreed that the remaining amount would be paid at the time of registration 

of the sale deed. The plaintiffs had alleged that it was agreed that the defendant 

no. 2 would obtain the requisite sale permission from the concerned authorities 

and accordingly the registration of the sale deed would be done within the month 

of April, 1989. The plaintiffs have alleged that they had informed the defendants 

no. 1 and 2 during the month of April, 1989 itself that they are ready and willing 

to pay the remaining amount and as such to register the sale deeds, but the 

defendants no. 1 and 2 stated that they would register the same after the month 

of Ramjan i.e. after 6.05.1989, but the defendant no. 1 sold the suit land to the 

defendants no. 4 & 5, i.e. Shri Nayan Savasaria and Smti Kanchan Devi Savasaria 

by executing two registered sale deeds being no. 361 and 362 by committing 

fraud upon the plaintiffs; hence this suit for the specific performance of the said 

contract for sale and also for cancellation of thesale deeds executed in favour of 

the defendants no. 4 & 5, because the aforesaid defendants had, according to 

the plaintiffs, prior knowledge of the agreement of sale with the plaintiffs, and 

that the above named defendants had purchased the suit land knowing well that 

the defendant no.1 had earlier entered into an agreement to sell the suit land to 

the plaintiffs. 

 

         Written statements filed by the defendants:- 

 

4.  The defendants appeared and contested the suit by filing written 

statement. The original defendants no. 1 and 2 have filed a joint written 

statement and admitted that the defendant no. 1 had entered into an agreement 

to sell the suit land to the plaintiffs and also admitted the receipt of Rs.5,005/- as 

advance money, but stated the plaintiffs failed to perform their part of the 

contract by failing to pay the remaining balance amount within the month of April 

1989 and as such, the defendant no. 1 being in need of money sold the suit land 

to the defendants nos. 4 and 5 by way of registered deed upon valuable 

consideration of Rs.99,802/-; as such prayed for dismissal of the suit. 

 

5.       The defendants no. 3, 4 and 5 filed the joint written statement denying 

the pleadings of the plaintiffs. The defendants no. 3, 4 and 5 have admitted that 
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the defendants no. 4 and 5 had purchased the suit land from the defendant no. 1 

by way of two registered sale deeds for valuable considerations. The defendants 

no. 3, 4 and 5 had, however, denied having any prior knowledge about the 

alleged agreement to sell the suit land to the plaintiffs; hence they claimed to be 

bonafide purchaser of the suit land and accordingly prayed for dismissal of the 

suit. 

 

6.       The substituted defendants thereafter filed written statement supporting 

their predecessors. 

 

7.       Upon the pleadings of the parties the following issues were framed:- 

 

(1)   Whether the suit is maintainable? 

(2)   Is there any cause of action for the suit? 

(3)   Whether the defendant no. 1, Azimuddin @ Tazimuddin Sk    

  executed an agreement to sell the suit land on 2.04.1989 in   

  favour of the plaintiffs? 

(4)   Whether the suit land has been kept under the specific care of   

  the plaintiffs since the month of march, 1989 as per 

  authorization of the defendants no. 1 & 2 and whether the   

  plaintiffs have been in possession of the suit since then? 

(5)   Whether the sale deed no. 361 & 362 in favour of the   

  defendants no. 4 and 5 are liable to be cancelled? 

(6)   Whether the plaintiffs are entitled to decree as prayed for? 

(7)   To what relief/reliefs the parties are entitled? 

(8)   Additional Issue:  Whether the plaintiff was/is ready and    

  willing to perform his part of the contract? 

 

8.      During trial both parties adduced evidence and exhibited documents in 

support of their respective cases. The Ld. Court below on consideration of the 

evidence on record and upon hearing both the sides passed judgment dismissing 

the suit of the plaintiff. 
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9.      Being highly aggrieved by the judgment and decreed passed by Ld. Court 

below the plaintiff/appellant prefer this appeal challenging the impugned 

judgment and decree on the following among other grounds:- 

 

(i)  The Ld. Court below has erred both in law and facts and thereby 

arrived at a wrong decision. 

 

(ii)  The Court below has misconceived the legal provision of law and 

thereby committed grave error in dismissing the suit. 

 

(iii)  The Ld. Court below failed to appreciate the evidences produced 

by the plaintiff-appellant in support of the willingness to perform 

their part of contract as per law of evidence act as provided by 

Sec. 66, 65 of the Evidence Act. 

 

(iv)  The suit being for the performance of contract, the material point 

to proof for performance are only (i) whether there was any 

contract and secondly (ii) whether the plaintiff was ready to 

perform his part of contract: The plaintiff has proved both the 

points vide Ext.5 (agreement), Ext. 11 the letter of acknowledge 

given by the defendant no. 2 son the defendant no. 1 in reply to 

letter of the plaintiff no. 1 dated 21.04.1989 ( Ext. 12) as per 

Sec. 65 of Evidence Act with notice U/s. 66 vide Ext. 4. But, the 

Ld. Court below failed to appreciate in proper perspective of law. 

 

(v)  It is also the fact that the land under contract is the contiguous 

land of the plaintiff’s residential house and has been under the 

possession and exclusive care and control of the plaintiffs-

appellant since the time of contract and thereby part 

performance was apparently made except the execution has facts 

of deed. 

 

(vi)  The defendants no. 1 & 2 did not prove anything by adducing 

evidence about their pleadings as required U/s. 5 of the Evidence 
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Act r.w. order VI rule 2 of CPC nor they have denied specifically 

in their written statement in respect of the pleadings of the plaint 

on the assertion of requesting the defendant vide letter dated 

21.04.1989 (Ext. 12) and reply by defendant on the same day 

(Ext. 11) which was rather deemed admitted in view of Or. VIII 

rule 5 of the CPC r.w. Sec. 58 of the Evidence Act. But, the Ld. 

Court below has committed grave error by not appreciating such 

legal position in proper perspective. 

 

(vii)  The facts of adducing secondary evidence has been made as per 

law of Indian Evidence Act as per dictum of sec. 65 in compliance 

of Sec. 66 of the said act by giving proper notice vide Ext.4 to 

the defendant through Court vide petition dated 9.10.2001 but 

the court’s observation of non service of notice required U/s. 66 

of the Evidence Act reflected in para 34 of the judgment is not 

correct and therefore the impugned judgment and decree being 

bad in law is liable to be set-aside. 

 

         Issue wise decisions and reasons thereof:- 

 

10.       Issue No. 1 & 2:- 

 

         Plaintiffs have filed this suit against the defendants for specific 

performance of contract. According to plaintiffs they entered into an agreement 

for purchase of the suit land described in the schedule of the plaint for a total 

consideration of Rs.89,000/- and also paid an amount of Rs. 5,005/- on 

2.04.1989 (date of agreement) as advance money. It is avert in the plaint that it 

was agreed upon that the remaining amount would be paid at a time of 

registration of sale deed. The defendants no. 1 and 2 filed joint written 

statement wherein defendant no. 1 admitted that agreement was made for sale 

of the suit land. However, the defendant no. 1 stated that plaintiffs failed to 

perform their part of the contract. Hence, I find that the suit is maintainable and 

there is cause of action for this suit. 
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11.       Issue No. 3:- 

 

        It is the case of the plaintiffs that they entered into an agreement on 

2.4.1989 with defendant no. 1 to purchase the suit land for a consideration of Rs. 

89,000/- and paid an amount of Rs.5,005/- as advance. Defendants no. 1 & 2 

filed joint written statement wherein they admitted execution of sale  agreement 

with the plaintiffs and also admitted receipt of advance money Rs. 5,005/- out of 

total consideration fixed at Rs.89,000/-. 

 

        It is well settled principle of law that facts admitted need not be proved.  

Hence, this issue is decided in the affirmative. 

 

12.    Issue No. 4:- 

 

           Plaintiffs have contended that prior to the agreement dated 2.04.1989, 

they were in possession of the suit land. In support of its case plaintiff side 

examined four (4) witnesses, and it appears that PW-3, Dipak Kumar Saha is one 

of the plaintiffs and PW-4 Faizal Hoque Prodhani is one of the witnesses present 

at the time of execution of sale agreement (Ext.4). PW-3 in para 3 of his 

evidence on affidavit stated “just after the Sale Agreement at his resident on 

2.04.89, defendants no. 1 & 2 authorized the plaintiffs to take possession of the 

land agreed to be sold and accordingly plaintiffs gave bamboo fencing around 

the suit land. These matters of sale agreement with plaintiffs taking possession 

of plaintiffs and giving bamboo fencing were well known to the defendants no. 3, 

4 & 5.” 

 

        The defendants no. 1 & 2 in their W.S contended that the plaintiff never 

possessed the suit land prior to execution of sale agreement and also stated that 

at no point of time defendants no. 1 & 2 delivered possession of the suit land to 

plaintiffs. It is also stated that the defendants no. 3, 4 and 5 have been 

possessing the suit land for a long time since before the same was sold to them 

and the suit land has been used as a passage by the defendants no. 3, 4 and 5. 
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         That apart, PW-3 Dipak Kumar Saha in his cross examination stated that 

the plaintiffs took possession of the suit land on 2.04.1989 and further, stated 

that they were not authorized by defendant no. 1 to take possession by putting 

up boundary fencing on the suit land. 

 

         In view of what has been discussed above, it is held that plaintiffs have 

failed to establish their claim on this point by bringing convincing evidence. 

Hence, these issues answered in the negative. 

 

13.    Issue No. 8 (Additional):- Whether the plaintiffs are/were ready and 

willing to perform their part of the contract? 

 

           This is the most vital issue. 

 

           The plaintiffs case is that the defendant no. 1 being owner entered into a 

contract by agreement dated 2.4.1989 to sell a plot of land mg. 1 K. 10 lecha 

covered by dag no. 789/1915 of patta no. 827 in ward no. 3 within Dhubri town 

at Rs. 89,000/- on receipt of a sum of Rs.5,005/- in advance from the plaintiff on 

condition to execute the sale deed registered within April, 1989 after receiving 

the balance of the consideration price and possession of the land handed over to 

plaintiffs. The defendant no. 2 son of defendant no. 1 obtained sale permission 

with active assistance & co-operation of the plaintiff and handed over to the 

plaintiff. The plaintiff thereafter requested the defendant on 21.4.89 by a letter 

sent through a messenger to fix a date for execution of sale deed which was 

acknowledged by the defendant no. 2 the son of defendant no. 1 by his letter 

dated 21.4.1989. The fact of subsisting agreement for sale of the suit land to 

plaintiff was known to the defendants no. 3, 4 and 5. But, the defendants no. 1 

& 2 in collusion and connivance with other defendants sold the suit land under 

contract to defendants no. 4 & 5 at Rs. 90,000/- by two sale deeds registered on 

commission at Gauripur on 1.05.89. 

 

14. Defendants no. 1 & 2 jointly filed W.S wherein they admitted the 

execution of sale agreement with the plaintiffs and also admitted receipt of 

advance money Rs. 5,005/- out of total consideration fixed at Rs.89,000/-. 
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However, defendants no. 1 & 2 resisted the claim of the plaintiffs regarding their 

readiness and willingness to perform their part of the contract. The defendants 

no. 1 & 2 in their W.S very categorically stated that as agreed upon the plaintiffs 

failed to pay the balance amount to the defendant no. 1. It is also stated that the 

plaintiffs expressed their inability to purchase the suit land; so the defendant no. 

1 who was dire need of money sold the suit land to defendants no. 2 & 5 for 

valuable consideration of Rs.99,802/-. Further, it is stated that as the plaintiffs 

failed to perform their part of contract to pay the balance amount within the 

stipulated time, the defendant no. 1 cancelled the agreement dated 2.04.89 on 

its expiry and the plaintiffs were intimated to that effect and they were asked to 

received back, the advance money of Rs.5,005/- on or before 30.06.89, failing 

which the same would be forfeited. The plaintiffs have knowledge of the same. 

 

15.      The defendants no. 3, 4 & 5 in their W.S stated that they purchased the 

suit land for Rs. 99,802/- from the defendant no. 1 vide sale deeds no. 361 & 

362 in 1989 but denied that they had knowledge regarding contract for sale of 

the suit land between plaintiffs and the defendants no. 1 and 2. However, they 

admitted the filing of Dhubri P.S. case no. 187/89 U/s. 143/447/379/506 IPC and 

another case of Sec. 107/145 Cr.P.C. 

  

16.    It is an admitted fact that an agreement for sale was made between 

plaintiffs and defendants no. 1 & 2 in respect of sale of the suit land on 

2.04.1989 and defendants received advance money from the plaintiff. I have 

perused Ext. 4 sale agreement in photocopy wherein it is written that the 

remaining balance consideration amount shall be paid within the month of April 

and then final sale deed will be executed in respect of the suit land.   

 

17.    Now, coming to the question of plaintiffs violating the terms and conditions 

set forth in Ext. 4 or defendant going back on its commitment to register the 

sale-deed in favour of plaintiff on receipt of balance consideration money, it 

would be appropriate to scan the materials and evidence on record in proper 

perspective. 
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18.    It has been contended on behalf of the plaintiffs/appellant that within 

stipulated time frame plaintiffs approached the defendant and expressed its 

willingness to pay the balance consideration amount but the defendant sought 

time on the ground that it was Ramjan month and thereby delayed the execution 

of sale-deed.  

 

19.     Plaintiff side produced and exhibited three (3) letters Ext. 11, 12 & 13 

showing correspondence with the defendant regarding their willingness to 

perform the part of their contract.  

 

20.     The Ld. Counsel for the appellant vehemently submitted before me that 

the appellant-plaintiffs could establish the execution of said agreement and also 

could prove the readiness and willingness of appellant-plaintiffs to execute the 

sale-deeds. The Ld. Counsel for the appellant in his written argument submitted 

as follows:- 

 

21.     “P.W-3 (Dipak Kr. Saha one of the plaintiffs) deposed that his brother 

Pijush Kanti Saha wrote a letter on 21.04.1989 (Ext.-12) to the defendant No. 1 

Tazimuddin @ Azimuddin Sk a resident of Lakhipur with the request to execute 

the sale deed immediately by receiving the balance amount of contract which 

was acknowledged by his son the defendant No. 2 on the same day on 

21.04.1989 (Ext.-11) stating that due to fasting in Ramjan & due to bad weather 

they are not in a position to move, however reiterated in the letter that 

immediately after the Ramjan month is over, they will do the needful. Both 

letters have been exhibited as Ext. 11 & 12. He (PW-3) further stated in his 

evidence that during pendency of the criminal cases, the defendant no. 1 

through his advocate N. Mohammad served a back dated letter (1.05.1989). Ext.-

14 to plaintiff no. 3 wherein he stated to have cancelled the sale agreement 

dated 2.04.1989 and which was delivered to plaintiff no. 3 on 3.06.1989 the facts 

of which is evident from postal seal Ext.-15. Both the PW-3 and PW-1 have 

proved the facts of subsisting of contract vide Ext.-5, correspondences 

requesting the defendant no. 1 & 2 to execute sale deed vide Ext.-12 within the 

agreed time and the facts of reply by defendant no. 2 to execute sale deed vide 

Ext. 11. The facts of lost of original documents has been proved vide Ext. 1, 2 & 
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3 as per Sec. 65 being secondary Evidence even with prior notice to defendants 

through their advocate vide Ext. 4 as per Sec. 66 of the evidence act. 

 

22.   PW-4 the Attesting witness of sale agreement dated 2.04.1989 also 

corroborated the facts of subsistence of agreement including the 

correspondences between the parties. 

 

23. PW-5 & PW-6 (official witness) also proved the facts of G.R. Case No. 

689/89 and Misc. Case no. 109(M)/89 U/s. 107/145 Cr.P.C. which were cropped 

up concerning the possession of the suit land & its decision.” 

 

24.  Further, it has been contended on behalf of the plaintiffs/appellant that 

though defendants submitted W.S, adduced no evidence in support of their 

pleadings as such the pleadings being unsupported by any evidence bears no 

legal value in the subject of the suit in view of Order 6 rule 2 of the C.P.C R/W 

Sec. 5 of the Evidence act. Moreover, the facts of correspondences regarding the 

letter asking the defendant no. 1 to execute sale deed registered on receipt of 

balance money and reply given defendant No. 2 to about letter of plaintiff dated 

21.04.1989 (para 4 of plaint) has not been denied specifically (para 6 of W.S.) 

which is rather admitted by virtue of the dictum of Order VIII rule 5 CPC. 

 

25.     On the other hand, The Ld. Counsel for the respondent defendant No. 3, 4 

& 5 filed written arguments wherein, it is submitted that Ext. 4 sale agreement 

as well as Ext. 11, 12 & 13 in photocopy and they are not admissible in evidence 

as secondary evidence without foundation being laid in this regard. The Ld. 

Counsel referred to the following citations regarding admissibility of Xerox copy 

of secondary evidence. 

 

 “Evidence Act, 1872 – Ss. 65(A) – Secondary Evidence – admissibility of – 

necessary requirements – foundational evidence to be laid for leading the 

Secondary evidence. 

 

 Evidence act, 1872 – Ss. 62 to 65 - reiterated, mere admission of a document in 

a evidence does not amount its proof – hence the Xerox copy of the alleged 

agreement upon which the plaintiffs are banking does not have any legal 
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foundation to be consider proved.” (2013) 1 SCC(Civil)1002 to 1004 (Relevant 

portion is at Page No. 1004) 

 

26.      I have considered the pleadings and evidence in its entirety. As discussed 

above it is found that Defendants No. 1 & 2 admitted execution of the sale-deed 

dated 2.04.1989. They also admitted receipt of advance money from the 

plaintiffs. Further, it is found that the defendants No. 1 & 2 though made 

statement in W.S that the plaintiffs failed to perform their part of contract. They 

had not adduced any evidence in support of their contention. 

 

27.      In view of the above, I find that the preponderance of probability in this 

case lead us to the conclusion that irrespective of Ext. 4, 11, 12 and 13 plaintiffs 

have been able to establish that defendants No. 1 and 2 have violated the terms 

and conditions as per agreement dated 2.04.1989. From the fact materials I find 

that the plaintiffs were ready and willing to perform their part of their contract. 

Hence this issue answered in the affirmative.  

 

       Issue no. 5:- 

 

28.    The plaintiffs contended that the subsequent sale deed No. 361 & 362 in 

favour of defendants No. 4 & 5 are liable to be cancelled in as much as the 

defendants No. 1 & 2 made agreement with plaintiffs prior to execution of those 

two sale-deeds. This brings to the fore the question as to whether defendants 

No. 4 & 5 had knowledge of execution of sale agreement Ext. 4 dated 2.04.1989. 

 

29.    The Ld. Counsel for the respondent submitted that defendants No. 4 & 5 

are the rightful purchasers of suit land for consideration and they had no 

knowledge of execution of sale agreement by the defendants No. 1 & 2 in favour 

of plaintiffs. Ld. Counsel for the respondent relied upon the decision of Hon’ble 

Supreme Court in case of Thomson Press (India) Ltd. vs Nanak Builders 

& Investors P. LTD. and others [Civil Appeal No. 1518 of 2013]. In the 

said case it is held that:- 

 



P a g e  | 14 

 

 

“Specific Relief Act, 1963- Section 19 (b)- Agreement to sell between the 

plaintiff and defendants- Appellant transferee pendente lite having notice 

and knowledge about pendency of suit for specific performance and order 

of injunction-Transfer of suit property pendente lite not void ab initio-

Purchaser of any such property takes the bargain subject to rights of the 

plaintiff in the pending suit-Injunction issued by the Court-Would not 

render the transfer, whether by way of absolute sale or otherwise 

ineffective-Party committing breach may incur liability to be punished for 

the breach but sale by itself shall remain valid as between the parties to 

transaction subject to any direction by the Court.”  [Para 9] 

 

“Specific Relief Act, 1963- Section 19- suit for specific performance- cannot 

be enforced against a person who is transferee from the vendor for 

valuable consideration and without notice of original contract sought to be 

enforced.”  [Para 31] 

 

30.    It is quite clear from the evidence on record that the defendants no. 4 and 

5 had not prior knowledge/notice regarding agreement for sale dated 2.04.1989. 

 

31.  So, having regard to the fact materials and evidence on record and 

principles of law laid down as regards Sec. 19 of Specific Relief Act, 1963 it is 

held that defendants No. 4 and 5 are the rightful purchaser of the suit land for 

valuable consideration.  

 

32.    Hence, it is held that the sale deed no. 361 & 362 in respect to this suit 

land are not liable to be cancelled.  

          Accordingly, this issue is decided in the negative in favour of 

respondent/defendants No. 4 and 5. 

 

         Issue No. 6 & 7:- 

 

33.   In view of decision under issue No. 5 it is held that the appellant/plaintiffs 

are not entitled to get relief for specific performance of contract for execution of 

sale deed in respect of the suit land.      
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34.      However, in view of decisions arrived at under issue no. 3 & 8, it is held 

that the defendants No. 1 and 2 committed breach of contract with plaintiffs. And 

as such plaintiffs are entitled to get refund of the advance money with interest 

and are also entitled to get compensation.  

       

35.      It may also be mentioned that plaintiff before the trial court filed petition 

seeking amendment of plaint praying for alternative relief in this case. Hence, it 

is held that appellants are entitled to alternative relief U/s. 21 of Specific Relief 

Act. 

O  R  D  E  R 

 

36.      In the result, it is held that appellants are entitled to alternative relief. It 

is ordered that the legal heirs on record of defendants/respondents No. 1 & 2 

shall refund the advance money of Rs.5,005/- with interest at a rate of 10% per 

annum to the plaintiffs from the date of filing of T.S. No. 7/2009 and  shall also  

pay compensation of Rs. 10,000/- (Rupees Ten Thousand) to the plaintiffs. The 

amount shall be paid by the legal heirs of defendants/respondents No. 1 & 2 to 

the plaintiffs within 90 days from the date of passing this judgment. 

 

37.       Appeal is partly allowed on contest. No Cost. 

 
38.       Prepare decree accordingly. 

 
39.       Send back the L.C.R. 

 
40.     Given under my hand and seal of this Court on this 14th day of March,  

 2017. 

 
Dictated & corrected by me. 

 
                                            (S. Das)   
                  Addl. District Judge,   
                           Dhubri 
     Addl. District Judge,          
   Dhubri 


