
DISTRICT : DHUBRI 

IN THE COURT OF THE SESSIONS JUDGE, DHUBRI 

 

PRESENT: - Shri A. Chakravarty, M.A., LL.M., AJS 

 

Sessions Case No. 107 of 2016 

U/S 376 IPC, corresponding to 

G.R. Case No. 72/2013 

 

State of Assam      .....Complainant 

Versus 

Moksed Ali Kha          ….. Accused 

 

(This case was committed by the learned Judicial Magistrate,First Class, Dhubri, 

ShriB. Kshetri) 

 

Charge framed on            :   27-07-2016 

Evidence recorded on       :    02-09-2016 and 03-03-2017, 

Statement recorded on : 20-03-2017 

Arguments heard on :    20-03-2017 

Judgment delivered on    :    20-03-2017 

 

Advocates who appeared in this case are: 

ShriUttamSarkar,Addl. P.P. for the Prosecution 

ShriMirza Khan, Advocate, for the Defence 

 

J  U  D  G  M  E  N  T 

 

1. This case was registered on 22-05-2013, at TamarhatPolice Station, under 

sections447,376,294,506/34 of the Indian Penal Code, 1860 (in short “the IPC”), 

based on a First Information Report (in short “the FIR”)filed by the 

prosecutrixagainst accused Moksed Ali Kha, Sukur Ali Kha and GendaKha. 
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2.The case of the prosecution, as stated in the FIR is that the accused are 

neighbours of the prosecutrix. On 04-05-2013 at about 07:00 p.m., taking 

advantage of the absence of the other members of the family of theprosecutrix in 

her house, the accused Moksed Ali Khatrespassed into her house and committed 

rape on her. After committing the rape, while the accused was fleing away, 

theprosecutrix raised a hue and cry at which the nearby people arrived at the house 

of the prosecutrixand apprehended the accused. The prosecutrix then asked the 

villagers to decide the matter and while the villagerswerediscusing the matter, on 

07-05-2013, at about 08:00 a.m., accompanied by the accused Sukur Ali Khaand 

GendaKha, the accused Moksed Ali Kha again wentto the house of the prosecutrix 

and abused the prosecutrix and her husband and attempted to assault them. Seeing 

the same, the nearby people arrive at the house of the prosecutrix, at which, the 

accused left her house. Therefore, the prosecutrixhas filed the FIR of the instant 

case with the Superintendent of Police, Dhubri on07-05-2013. 

3.On receiving the FIR, the Superintendent of Police, Dhubri forwarded the FIR to 

the OfficerIn charge of the TamarhatPolice Station for registration of a case. 

Accordingly, the Officer-in-Charge of theTamarhat Police Station registered the case 

No.72/2013, for commission of offencespunishable under sections 

447/376/294/506/34 IPC and investigated the case.  

4. During the course of investigation, the prosecutrix was medically examined. 

Her statement was recorded by the Magistrate u/s 164 of the Code of Criminal 

Procedure, 1973 (hereinafter referred to as “the Cr.P.C.”). Statements of several 

witnesses were also recorded and after completion of investigation, a charge sheet 

was filed for commission of an offences punishable under sections 447, 376 IPC 

against the accused Moksed Ali Khaonly, in the court of the learned Chief Judicial 

Magistrate, Dhubri. The learned Chief Judicial Magistrate, Dhubri, made over the 

case to the learned Judicial Magistrate, First Class, Dhubri, Shri B. Kshetri for 

disposal.  As the offence under section 376 IPC is exclusively triable by the Court of 

Sessions, after complying with the provisions of section 207 Cr.P.C., the learned 

Magistrate committed the case to this Court for trial.  Hence, this case. 
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5.  During trial, my learned predecessor framed a charge under section 376 IPC 

only, against the accusedMoksed Ali Kha. When the contents of the charge was read 

over and explained to the accused, he pleaded not guilty and claimed to be tried. 

6. The prosecution, in order to prove its case, examined seven witnesses. The 

accused did not examine any witness.   

7. In his examination under section 313 Cr.P.C., the accused has denied the 

prosecution case and has stated that the allegations  levelled against him are false 

and baseless. 

8.         The point for determination in this case is:- 

   Whether on 04-05-2013, at about 07:00 p.m., at village- GhitingarKuti, under 

Tamarhat Police Station, the accused Moksed Ali Kha committed rape on the 

prosecutrix?  

If so, what punishment he deserves?  

 

DECISION AND REASONS THEREOF 

 

9. I have carefully examined the evidence on record, gone through the relevant 

documents on record and after hearing the arguments advanced by the learned 

counsels for both the sides, give my decision on the above point as follows:- 

10.The prosecutrix (PW-5), has deposed that she knows the accused Moksed Ali Kha. 

The ext-1 is the FIR filed by her and ext-1 (1), ext-1 (2) and ext-1 (3) are her 

signatures therein. Ext-2 is her statement recorded under section 164 Cr.P.C. by the 

Magistrate and the ext-2 (1) is her signature therein. She has deposed that she has 

stated before the Magistrate that the accused came to her and wanted to have 

sexual intercourse with her. When she refused, the accused pinned her down on the 

ground and committed rape on her. Thus, the prosecutrixdid not depose that the 

accused committed rape on her and has only deposed that she has stated before the 

Magistrate that the accused came to her and wanted to have sexual intercourse with 

her and when she refused, the accused pinned her down on the ground and 

committed rape on her. 
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11.  In the cross-examination, the prosecutrix has stated that the Tamarhat Police 

Station is situated near her house. She did not lodge any FIR with the Tamarhat 

Police Station. She filed the case on 07-05-2013, though the alleged incident 

occurred on 04-05-2013. Her husband has taken her to Dhubri to lodge the FIR and 

the FIR was written as per the instructions of her husband. The police have recorded 

her statement about 20/25 days of the alleged occurrence. Her husband has insisted 

that she should state before the police that the accused has committed sexual 

intercourse with her against her will, otherwise her husband has threatened her  

thathe would give Talaque to her. Fearing that her husband would give Talaque to 

her if she did not state before the police that the accused has committed sexual 

intercourse with her against her will, she has stated the same before the police. 
 

12.  She has further stated that her husband worked in the brick kiln of the accused 

and had taken an amount of Rs.10,000/- as advance from the accused. He had 

worked for fifteen days and thereafter, returned to home. The accused asked her 

husband either to work or to face litigation. She has denied the suggestions that her 

husband had stolen a mobile phone from the brick kiln and a village meeting was 

held to decide the same.  She has denied the suggestions that accused did not 

commit rape on her and that her husband has framed the accused in a false case.  
 

13.  PW-1 FatemaBibi, the mother-in-law of the prosecutrix has deposed that she 

knows accused. On the day of the alleged occurrence, at about 07-00 a.m.,  the 

accused Moksed Ali Khatrespassed into their house and committed rape on the 

prosecutrix. She saw the accused Moksed Ali quarrelling with the prosecutrix. She 

then caught the accused Moksed Ali. Other persons also came to her house. The 

prosecutrixhas told her that the accused has committed rape on her. Therefore, the 

PW-1 did not see the accused committing rape on the prosecutrix and she has only 

saw the accused quarrelling with the prosecutrix. 
 

14. PW-2Mofiza Bibi was declared hostile. 
 

15. PW-3 Nayeb Ali and PW-4 Ahmed Ali have deposed that they know nothing 

about the alleged occurrence. 
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16. PW-6  ShahabUddin Ahmed and PW-7  Sunil Kr. Das, the two Investigating 

Officers of the case are merely formal witnesses of the case.  
 

17.Thus there is no evidence to hold the accused guilty of committing the alleged 

offence. Hence, the point is decided in the negative. 

 

O R D E R 

 

18. In the result, from the facts and circumstances of the case and above 

discussion, I hold that the prosecution has failed to bring home the charge under 

section 376 IPC against the accusedMoksed Ali Kha. Hence, he is acquitted. His bail 

bond stands cancelled. He is set at liberty forthwith. 

 

19.Signed, sealed and delivered in the open Court on this the 20thday of March, 

2017, at Dhubri. 

 

 

 

(A.Chakravarty) 
Sessions Judge, Dhubri 

Dictated & corrected by me. 
 
 
 
(A.Chakravarty)  
Sessions judge, Dhubri 
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A P P E N D I X 

 

1. PROSECUTION WITNESSES: 

 

P.W.-1 FatemaBibi,  

            P.W.-2 MofizaBibi 

            PW-3 Nayeb Ali 

            PW-4 Ahmed Ali    

            PW-6 Theprosecutrix 

PW-6  ShahabUddin Ahmed 

PW-7  Sunil Kr. Das 

 

2. PROSECUTION EXHIBITS: 

 

Exhibit- 1 FIR  

Exhibit-2 Statement of the prusecutrix recorded under section 164 Cr.P.C. 

Exhibit-3 Charge Sheet. 

Exhibit-5 Medical report 

 

 

 

(A. Chakravarty)  

Sessions judge, Dhubri 

 


