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   IN THE COURT OF THE ADDITIONAL SESSIONS JUDGE :::::::: DHUBRI. 

 

           Present :- Sri Sutham Das 

                   Addl.Sessions Judge 

                   Dhubri. 

 

   CRIMINAL REVISION NO. 47 OF 2016 

 

        Smt Rekha Rani Roy.......Revisionist/1st party 

 

      Versus 

 

        Harish Ch. Roy.......Respondent/2nd party. 

 

A P P E A R A N C E 

 

For the Revisionist :- Sri Dipak Ch. Roy, Advocate. 

 

For the Respondent:- Sri Amrit Lal Bairagi, Advocate. 

 

Date of Hearing       :- 12-05-17. 

 

Date of Judgment    :-24-05-17. 

 

J  U  D  G  M  E  N  T 

 

1. This criminal revision has been filed U/s.397/399 Cr.P.C. against the 

impugned judgment & order passed by the Ld. C.J.M., Dhubri on 28-06-16 in 

Misc. Case No.55/15 U/s.125 Cr.P.C.  
 

       Brief Facts of the Case:- 
 

2.   1st party (who is the revisionist in this criminal revision is hereinafter referred 

to as revisionist-1st party) is the legally married wife of the 2nd party (who is the 

respondent in this criminal revision is hereinafter referred to as respondent-2nd 

party) and their marriage was solemnized in the month of November, 2012. After 

marriage they started their conjugal life in the house of the 2nd party. About 3 
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months after their marriage, 2nd party-respondent started torturing the 1st party-

revisionist physically & mentally. 1st Party-revisionist bearing all the tortures, she 

continued her conjugal life with 2nd party-respondent. Out of their wedlock, she 

got pregnant and thereafter, the 2nd party-respondent forced her to terminate the 

pregnancy. On her refusal to do so, the 2nd party-respondent began to subject 

her to severe physical assault with intent to cause miscarriage. Thereafter, one 

day, when she was 6 months pregnant, he drove her out from his house. The 1st 

party-revisionist having no alternative took shelter in the house of her parents 

and later on 01-09-13 gave birth to a male child named Kaushik Roy and still 

she is living in her parental house. 
 

3.  It is averred that 1st party-revisionist has no income. On the other hand, the 

2nd party is serving in police department. He has also cultivable land and other 

properties. He earns Rs.35,000/- PM from all the sources including his salary.  

Therefore, the 1st party-revisionist had filed the petition U/s.125 Cr.P.C from the 

2nd party-respondent seeking maintenance of Rs.10,000/- for herself & Rs.5000/- 

for her minor child per month. 
 

4.   The 2nd party/respondent upon receipt of notice, appeared before court and 

submitted written on the following grounds: 

 

  Written statement of 2nd party/respondent 

                    

5.   The 2nd party by filing W.S resisted the claims of 1st party. According to 2nd 

party, the case of the 1st party petitioner is not maintainable. 
 

6.    He has denied the fact of marriage with 1st party and also denied that he led 

conjugal life with 1st party and subjected her to cruelty. 

 

7.    2nd party has partially admitted that the 1st party has no income source to 

maintain herself and her minor child. However, he asserted that he does not 

possess any moveable or immoveable property. 
 

8.   He admitted that he is working as constable. 2nd party has also stated that he 

is a bachelor and he married Smti. Panchami Bala Ray and out of the wedlock, 

three children were born and then said Panchami Bala Ray died. The 2nd party 

submitted that the case of the 1st party is liable to be dismissed. 
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9.   In support of her case, 1st party/revisionist examined two witnesses. 2nd party 

also adduced evidence of three witnesses. 
 

10.  The Ld. court below took up the following points for determination:- 
 

         a) Is the 1st party legally married wife of the 2nd party ? 

         b) Is the child in question is legitimate or illegitimate child of the 2nd party ?  

         c)  Is the 1st party unable to maintain herself and her minor child ? 

         d) Is the 2nd party refusing or neglecting having sufficient means to provide 

maintenance to the 1st party for her and her minor child ?   

         e) Is the 1st party entitled to get maintenance for herself and her child ? If 

so, what would be suitable quantum ? 
 

11.  The Ld. Court below after considering the evidence and upon hearing both 

sides pronounced judgment dismissing the claim petition filed U/s. 125 Cr.P.C. 
 

12.  Being highly aggrieved by the said judgment & order dated 28-06-16, the 

1st party/revisionist filed this revision petition challenging the said judgment on 

the following grounds:- 
 

 (i) The ld. court below has erred in law and facts. 

 (ii) The Ld. lower court should have allowed the petition U/s. 

125 Cr.P.C. as the 1st. Party-revisionist fully established the case.  

 (iii) The Ld. court below discussed the evidence of the 1st party-

revisionist side but not the evidence of DW-1, DW-2 & DW-3.  

 (iv) The 1st party/revisionist in her cross examination stated that 

on 12.11.12, she executed a marriage agreement in Dhubri Sub-Registry 

and after 5 days, the marriage was solemnised  socially  in her parent's 

house and also stated the month & year in her examination-in-chief and 

the respondent also admitted in his cross examination regarding marriage 

agreement in the Sub-Registry Office.  

 (v) The social marriage and conjugal life with the respondent is 

also proved as 1st party-respondent  in her evidence truly stated regarding 

her marriage agreement and birth of child out of the wedlock between the 

parties fully corroborated by PW-2 and not contradicted by the respondent 

and produced the birth certificate of the said child (proved in original) vide 

Ext-1 to which respondent side did not give any suggestion of birth 

certificate except “under objection and the respondent in his cross 
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examination admitted the case U/s.498(A) IPC lodged against him which 

is pending in trial court and the name of respondent as father in the said 

birth certificate. 

 (vi)    That, in C.R Case No.620/15 U/s.498(A) IPC, there is a 

police report dated 15.06.15 where police confirmed marriage after 

inquiry.  

 (vii)    The respondent has family members but none of the family 

was brought as witness and the respondent also did not do DNA Test. The 

1st party/revisionist is ready for D.N.A Test. 
 

13.  I have heard argument of both sides. I have perused the memo of revision, 

also perused the evidence on record as well as the impugned judgment.  
 

   DECISION & REASONS THEREOF 
 

14.   In this case, first party claims that she got married with 2nd party and during 

subsistence of conjugal life, she became pregnant. Subsequently, a child was 

born to her. First party has also alleged that 2nd party subjected her to mental 

and physical torture and also tried to terminate her pregnancy. 1st party stayed 

with 2nd party for about 6 months and then 2nd party drove her out of his house 

and 1st party took shelter in the house of her parents where on 1.09.13, she 

gave birth to a child. 1st party asserted that 2nd party has not given maintenance 

to her and her minor child since she was driven out from his house. In support of 

her claim, 1st party examined herself as PW-1. In her evidence, she has re-

iterated that she got married with 2nd party and she became pregnant and later 

on, she gave birth to a child named Kaushik Roy. She has produced & exhibited 

birth certificate of the said child vide Ext-1. She also stated that the 2nd party 

subjected her to mental & physical torture. 
 

15.  2nd party denied his marriage with 1st party. He has contended that he 

married one Panchami Bala Ray and she is his legally married wife. She is now 

dead. He also stated that he has two sons and one daughter from his wife 

Panchami Bala Ray. 
 

16.  In cross examination, 2nd party (DW) stated that he has not produced the 

death certificate of his wife Panchami Bala Ray. He has also not brought his 

children as witness in this case. He stated that he has no wife by name Rekha 

Rani Ray. He also stated that he does not know whether Rekha Rani Ray 
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(petitioner) started conjugal life with the O.P. 
 

17.   On scrutiny of the evidence on record, it is found that 1st party has claimed 

that there was social marriage between her and the 2nd party and there was also 

Regd. Marriage before Sub-Registrar, Dhubri on 12.11.12. She claims to have 

lived with 1st party and also claims that out of cohabitation with 2nd party she 

gave birth to a child. PW-2 has supported the evidence of PW-1 stating that she 

got married with 2nd party in the year 2012 and started conjugal life. She also 

stated that she was also present at the time of marriage. She also stated that out 

of the wedlock, she became pregnant. 
 

18.   Coming to the contention of 2nd party it is found that 2nd party married one 

Panchami Bala Ray but she expired. It is also appears that 2nd party has children 

from Panchami Bala Ray. 
 

19.  However, on careful consideration of the materials on record, it is found that 

though 2nd party married earlier in all probability he married 1st party after the 

death of his first wife. It is also found that 1st party became pregnant as a result 

of her cohabitation with 2nd party. 1st party also stated that 1st party lived in the 

house of 2nd party. 
 

20.  In this regard, I may refer to the case law rendered by the Ld. counsel for 

the 1st party (revisionist) in the case of Dwarika P. Satpathy Vs. Bidyut Prava 

Dixit and anr., the Hon'ble Apex Court has held that “the validity of marriage for 

the purpose of marriage for the purpose of summary proceeding under section 

125 Cr.P.C is to be determined on the basis of the evidence brought on record 

by the parties. The standard of proof of marriage in such proceeding is not as 

strict as is required in a trial of offence under section 494 of the I.P.C. If the 

claimant in proceedings under section 125 of the Code succeeds in showing that 

she and the Respondent have lived together as husband and wife, the court can 

presume that they are legally wedded spouses, and in such a situation, the party 

who denies the marital status can rebut the presumption.” 
 

21.  I have also perused the impugned judgment and order passed by the Ld. 

court below. The Ld. court below held that the 1st party could not prove the 

marriage with 2nd party. 
 

22.  It is well settled when the 1st party claims to have lived together with 2nd 
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party, presumption is to be drawn in her favour as in a case U/s.125 Cr.P.C. no 

strict proof is required. On the other hand, 2nd party has not been able to rebut 

such presumption.  
 

23.   Hence, under the facts and circumstances, I feel that the Ld. court below is 

required to assess the materials on record in proper perspective and hence, the 

case is remanded back to the Ld. court below with a direction that the Ld. court 

below shall, if the parties so desire give opportunity to adduce further evidence 

and shall hear arguments of both sides and then the Ld. court below shall write 

judgment afresh.  
 

24.   The impugned judgment passed by Ld. Lower Court below dated 

28.06.2016 is hereby set aside. 
 

25.   Send back the LCR.  
 

26.   Given under my hand & seal of this court on this 24th day of May, 2017 at 

Dhubri. 

 

Dictated & Corrected by me 

 

              Addl. Sessions Judge 

                Dhubri 

   Addl. Sessions Judge,  

              Dhubri 

     

 

     

                    


