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IN THE COURT OF THE SESSIONS JUDGE, DHUBRI 

 

PRESENT  :      Shri A. Chakravarty, M.A., LL.M.,A.J.S. 

    

Criminal Appeal No. 6 of 2017 

   

(This appeal has been filed challenging the impugned judgment and order 

dated 06-05-2017, passed by the learned Additional Chief Judicial Magistrate, 

Dhubri, Shri N.J. Hoque, in G.R. Case No. 413/2011, under Sections 447/323/34 

IPC.) 

 

1. Akbar Ali 

2. Askar Ali  

3. Asiya Bibi                                                                           …Appellants

      

 

                                          -Versus – 

 

      1. State of Assam  

      2.  Ansar Ali                                 …Respondents                                          

                      

 Appeal filed on                  : 21-06-2017  

 Arguments heard on         : 10-11-2017  

 Judgment Delivered on        : 23-11-2017  

 

ADVOCATES WHO APPEARED IN THIS CASE ARE:- 

 

    Shri A. Samad Miah, advocate for the appellants 

             Shri Maniruz Zaman, P.P. for the respondent No. 1 

             None appeared for the respondent No. 2 
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 J    U    D    G    M    E    N    T 

 

1.    This appeal has been filed by the appellants Akbar Ali, Askar Ali and Asiya 

Bibi challenging the impugned judgment and order dated 06-05-2017, passed in 

GR Case No.413/2011, under Sections 447, 323, 34 IPC, by the learned Additional 

Chief Judicial Magistrate, Dhubri, Shri N.J. Hoque, whereby the learned Magistrate 

has convicted the appellants and sentenced them to undergo simple  

imprisonment for one month each and to pay a fine of Rs.500/- each, in default to 

undergo simple  imprisonment for seven days each, for committing the offence 

under Section 447 IPC and to undergo simple  imprisonment for three months 

each and to pay a fine of Rs.1,000/- each, in default to undergo simple  

imprisonment for fifteen days each, for committing the offence under Section 323 

IPC.  
 

2. The factual matrix of the case in which the appellants (hereinafter referred 

to as “the accused”) came to be prosecuted and convicted is that on 04-04-2011, 

at around 07:30 a.m., over an altercation with the informant regarding sharing of 

their ancestral property, the accused Akbar Ali, Askar Ali and Asiya Bibi trespassed 

into the courtyard of the informant and severely assaulted him by means of sticks 

and timbers. As the other members of the family of the informant were not 

present in the house at that time, the informant was lying in the courtyard for 

about thirty minutes. Hearing the cries of the informant, the nearby people came 

to his house and shifted him to the Agomani Hospital. Therefore, the informant 

filed the FIR of the instant case with the Agomani Police out post on 09-04-2011. 

As the informant was taking treatment for the injuries, he could not file the FIR 

immediately after the incident. 
 

3.  The In-charge of the Agomani Police out post entered the FIR in the General 

Diary Book of the Outpost vide Entry No.185, dated 09-04-2011 and forwarded the 

FIR to the Golakganj Police Station for registration of a case. He also started 

investigation in anticipation.  

4.   Based on the FIR, the Officer In-charge of the Golakganj Police Station 

registered the case No. 138/2011 for commission offences under Sections 

448/325/34 IPC against the accused Akbar Ali, Askar Ali and Asiya Bibi and 

investigated the case. After completion of investigation, the police filed charge 
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sheet for offences under Sections 447/323/34 IPC against the accused persons in 

the Court of the learned Chief Judicial Magistrate, Dhubri. The learned Chief 

Judicial Magistrate, Dhubri transferred the case to the court of the learned 

Additional Chief Judicial Magistrate, Dhubri, Shri N. J. Hoque, for disposal and the 

learned Additional Chief Judicial Magistrate tried the case.  

 

5.   During trial, the learned Additional Chief Judicial Magistrate, Dhubri 

explained the particulars of offences under Sections 447/323/34 IPC to the 

accused persons to which, they pleaded not guilty and claimed to be tried. 
 

6. The prosecution, in order to prove its case, examined five witnesses. The 

accused did not examine any witness.   
 

7. In their examination under Section 313 Cr.P.C., the accused have denied the 

prosecution case and have stated that the allegations levelled against them are 

false and baseless. 
 

8.  The learned trial Court formulated the following points for determination:-  

 

 I.  Whether on 04-04-2011, at around 07:30 a.m., in Kaldoba Part-III village 

of Golakganj P.S., all the accused persons in furtherance of their common 

intention, illegally entered into the courtyard of the informant with intend to 

commit an offence and thereby committed an offence punishable under Section 

447/34 IPC? 
 

 II. Whether on the same date, time and place that all the accused persons in 

furtherance of their common intention, caused voluntarily simple hurt to the 

informant by way of beating him with a piece of wood  and lathi and make him 

injured and thereby committed an offence punishable under Section 323/34 IPC? 
 

9.  During the course of hearing the complainant examined five witnesses. The 

accused did not examine any witness. 
 

10. After examining the evidence on record and hearing the arguments 

advanced by the learned counsels for both the sides, the learned Additional Chief 

Judicial Magistrate, Dhubri decided both the points in the affirmative and passed 

the impugned judgment and order dated 06-05-2017 convicting the accused as 

aforesaid. Aggrieved, the accused preferred this appeal on the grounds which are 

reproduced below: -  
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(i) For that, the learned Addl. C.J.M., Dhubri has erred in facts as well as 

in law and as such the order of conviction and sentence is liable to be 

set aside. 

(ii) For that, the learned Addl. C.J.M., Dhubri has failed to appreciate that 

the rules of severability does not warrant the convictions of the 

Appellants on the self-some version of the prosecution which has 

insured to the accused the benefit of doubt since the case against the 

appellant cannot be separate from the case of the cross case, as the 

complaint is the accused of the cross case. 

(iii) For that, a comparison between version in FIR and the testimony of 

PW-1 (complainant) would unmistakenly established that PW-1 was 

neither lodged an FIR on the day of occurrence nor Samida Bibi took 

him to the Agomoni Hospital. It is also clear that nowhere stated by the 

Complainant PW-1 who assaulted him with Lathi, Fala, etc. and direct 

him out of his house and she also falsely implicated in cross-

examination that the Ejahar Writer name was Jahan Secretary in place 

of original deed writer Jiyarul Islam. In corroboration with the Medical 

report the PW-1 did not took Medical treatment 3/4 days and it is also 

admitted by the complainant cum victim PW-1 is a long standing 

dispute over the share of their ancestral property and the PW-1 have 

also dispute over the same property with his two others brother due to 

no partition was made in respect of their properties. 

(iv) For that, the learned Addl. C.J.M., Dhubri ought to have gathered from 

the evidence that PW-2 had not say she so the occurrence to occulates 

assailants of PW-1 who allegedly had struck PW-1 on what kind of 

injury and where and that PW-1 immediately fell on the ground 

unconsciousness and that the material contradictions. 

(v) For that, PW-2 and PW-3 are the sister-in-law and brother of the 

complainant PW-1 and every one of the PWs admitted regarding the 

quarrel between the complainant side and appellants since long back 

due to their homestead land is the ancestral property and PW-3 also 

admitted that there was a case against them lodged by the appellant. 

(vi) For that, the absence of the independent witnesses for about 50/60 to 

people gathered there at the place of occurrence no one alleged to 
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involvement of the appellant in the alleged assault on PW-1 improbable 

and totally unreliable, moreover the I/O. also did not examine any one 

of the independent witnesses in support of prosecution, if examined by 

the I/O. the original truth would be come out. 

(vii) For that, the learned Magistrate has acted illegally and previously in not 

given the benefit of doubt to the appellants because of irreconcilable 

inconsistencies between the date of occurrence of the Medical evidence 

and the alleged occurrence and nowhere also stated any of the witness 

regarding the location/site of injury of the victim. 

(viii) For that, the learned Court might have been acquitted the appellants 

on the principle of reasonable doubt as there is a lapse of independent 

witnesses and eye witnesses and the prosecution witnesses are the 

interested witnesses as well as tutor witnesses. 

(ix) For that, the learned Court arrived in erroneous conclusion that the 

accused persons is committed the offences, but there is no cogent 

straight, consistent in favour of the prosecution case, but the Court 

below believe the version of interested witnesses of prosecution. 

(x) For that, the Court below ought to have been released the appellants 

after due admonition as per provision of U/s.360 Cr.P.C. considering 

the age of the appellants, woman and fact and circumstances of the 

case, but the Court below has not uttered any sentence in the 

judgment regarding that provision. 

(xi) For that, failure of the Court below to hear the appellants of question 

sentence has occasioned a grave failure of justice. 

(xii) For that, the failure of the Court below to appreciate “probabilities 

factor” has occasioned a grave failure of justice by convicting the 

Appellants in most ludicrous and perverse way against weight of 

evidences and circumstance which would ordinarily concrete accused. 

(xiii) For that, the learned Court below has failed to supply the free copy of 

judgment to the appellants on the day of judgment. 

(xiv) For that, the judgment is a special pleading for the prosecution and as 

such the order of the conviction and sentence is liable to be set aside. 



        Criminal Appeal No. 6 of 2017 

 
 

6 
 

(xv) For that, the appeal could not be filed in due time due to non-supply of 

free copy of judgment by the Court below in the day of judgment and 

the certified copy also supplied after long delay.” 

11. Now the question that requires to be answered in this appeal is whether the 

impugned judgment and order dated 06-05-2017 is sustainable in the law and 

facts of the case? 

 

DECISION AND REASONS THEREOF 

 

12. I have carefully examined the impugned judgment and order dated 06-05-

2017,  the  memorandum  of appeal, the evidence and the documents on record 

and after hearing the arguments advanced by the learned counsel for the accused 

and  the learned public prosecutor, give my decision as follows:- 
 

13.  The learned counsel for the accused vehemently argued that the learned trial 

court has erred in law and facts in passing the impugned judgment and order in as 

much as the evidence on record did not warrant conviction of the appellants under 

sections 437, 323, 34 IPC. Therefore, the learned counsel for the accused has 

submitted that the impugned judgment and order is liable to be set aside and 

quashed.  
 

14.  Per contra, the learned public prosecutor argued that applying judicial mind 

and relying on the evidence on record, the learned trial court rightly passed the 

impugned judgment and order. Therefore, the learned public prosecutor has 

submitted that the appeal may be dismissed and impugned judgment and order 

may be upheld.  
 

15.  To ascertain whether the impugned judgment and order is sustainable in the 

law and facts of the case; let us discuss the evidence on record. 
 

16.   PW-1 Anser Ali, the informant and the injured person of the case has 

deposed that he has a dispute with the accused over sharing of their ancestral 

property. On the day of the occurrence, armed with lathi, falla, etc., the accused 

trespassed into his house, dragged him out of the house to the courtyard and 

assaulted him. As a result, he lost his consciousness and regained his senses after 

half an hour. Samida Bibi and Koser Ali shifted him to the Agomani hospital and 

from there, to the police station. 
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17.  In the cross-examination, he has stated that he lodged the FIR on the day of 

the occurrence itself. He took treatment for three/four days. He has a long 

standing dispute with the accused regarding sharing of their ancestral property. 

Accused are his own brothers. He has also a dispute regarding sharing of their 

ancestral property with his other two brothers. Their ancestral property was not 

partitioned. He has denied the suggestion that the accused did not trespass into 

his land. He has stated that there are fifty/sixty houses near the place of 

occurrence and ten/twelve persons came to the place of occurrence. He has 

denied the suggestion that he has been forcibly occupying the land of the accused. 

He has also denied the suggestion that he had abused the accused persons and 

lodged a false FIR. 

18.  PW-2 Samida Bibi has deposed that informant is her brother-in-law. The 

occurrence took place about three and half years ago. At the time of the 

occurrence, she was present in her house. First, an altercation took place between 

the informant and the accused over their homestead land and thereafter, the 

accused persons assaulted the informant.  

19.  In the cross-examination, she has stated that the said homestead land 

belong to the informant and the accused. The same was not partitioned. The 

accused also filed a case against them. There were fifty residential houses near 

the place of occurrence. About fifty/ sixty persons arrived at the place of 

occurrence. At the time of occurrence, she was present in the verandah of her 

house. She has denied the suggestion that in order to escape from the liability of 

the cross-case, she has deposed falsely against the accused. She has also denied 

the suggestion that they had assaulted the accused persons.   

20.  PW-3 Koser Ali has deposed that hearing a hue and cry, he went to the 

house of the informant and saw the accused persons were assaulting the 

informant. He took the informant to the hospital in his Helli (a handcart). 

21.  In the cross-examination, he has stated that he reached the place of 

occurrence after half an hour of the occurrence. He saw the informant lying on the 

ground with injuries. The Police did not record his statement. He has denied the 

suggestion that the accused did not assault the informant. He also denied the 

suggestion that as he is an accused of the cross-case filed by the accused, to 
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escape from the liability of the cross-case, this false case has been filed against 

the accused.   

22.  PW-4 Dr. Firazul Hoque Sarkar, who has treated the injured, has deposed 

that he found one contusion or bruise on left arm, size 1 c.m. X 4 c.m., another 

contusion on right arm, size 1 c.m. X 3 c.m., one bruise on the left chest wall, size 

1 c.m. X 4 c.m. and another bruise over right scapular region, size 1.5. c.m. X 3 

c.m. In his opinion, the injuries were simple in nature, fresh and were caused by 

blunt object.  

23.  In the cross-examination, he has stated that one may sustain such type of 

injuries due to falling over the hard substance. 

24.  PW-5 ASI Ajit Kirtonia, the Investigating Officer of the case has deposed that 

during the course of investigation, he visited the place of occurrence and collected 

the medical examination report of the informant from the Agomani CHC. He also 

arrested the accused persons.  

25.  In the cross-examination, he has stated that the FIR was not filed on the day 

of the occurrence. He does not know if the accused had filed any case against the 

informant.  

26.  It can be seen from the testimonies of the prosecution witnesses that the 

accused persons trespassed into the house of the informant dragged him out of 

his house and assaulted him in his courtyard. The accused did not challenge the 

PW-3 Koser Ali in the cross-examination that hearing a hue and cry; he did not go 

to the house of the informant and did not take the informant to the hospital in his 

Helli (a handcart). Further, admittedly, an occurrence has taken place at the 

alleged time and place between the informant and the accused. Therefore, as in 

the said occurrence, the informant sustained injuries as deposed by the medical 

officer, it must be held that the accused had caused the said injuries to the 

informant. There is no necessity dilate on this part of the prosecution case as the 

even the defence did not challenge the medical officer in the cross-examination 

about the truthfulness of the same. In view of the above testimonies of the 

prosecution witnesses, which are duly corroborated by the medical evidence, it is 

crystal clear that the accused had caused the said injuries to the informant. 

Therefore, the accused are guilty of committing the offences under Sections 
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447/323/34 IPC.  Further, admittedly, all the accused persons had quarreled with 

the informant and caused the alleged injuries to the informant. Therefore, they 

can be held  guilty of committing the alleged offences even without the aid of 

Section 34 IPC. Therefore, the learned trial Court has rightly held the accused 

persons guilty of committing the offences under Sections 447/323/34 IPC and 

convicted them.    

27. In view of what has been discussed above, this court is of the view that the 

learned trial court has not committed any error or illegality in convicting the 

accused persons under Sections 447/323/34 IPC.  The impugned judgment and 

order dated 06-05-2017 is very elaborate and has covered all the aspects of the 

case.   

 

   O  R   D   E   R 

 

28.  In the result, the appeal is dismissed on contest. 

29. The impugned judgment and order dated 06-05-2017, passed by the learned 

Additional Chief Judicial Magistrate, Dhubri, Shri N.J. Hoque, in G.R. Case No. 

413/2011, under Sections 447/323/34 IPC, is hereby affirmed.  

30.  The appellants are directed to surrender before the learned trial court to 

serve out the sentence. 

31. Return the LCR along with a copy of this judgment to the learned trial court, 

immediately. 

32. Signed, sealed and delivered in the open Court on this the 23rd day of 

November, 2017 at Dhubri.                                       

 

 

 

 
(A. Chakravarty)  

                               Sessions Judge, Dhubri   
Dictated & corrected by me. 
 

 
(A. Chakravarty)  

   Sessions judge, Dhubri 


