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BEFORE THE MEMBER ::::::::::: MACT ::::::::::: DHUBRI

MAC Case No.238/2015

Parties:-

Hekmot Ali Mondal
S/O: Mokram Ali Mondal
VILL: Baghmara
P.S: Gauripur
Dist: Dhubri, Assam

..Claimant

Vs.

1.The Oriental Insurance Company Limited

Dhubri Branch

2.Deb Das Sutradhar
S/O: Late Chana Sutradhar
R/O: Ward No.4, Gauripur
P.O. & P.S: Gauripur
Dist: Dhubri, Assam

3.Sanjoy Kamu
S/O: Sri Gonesh Kamu
R/O: Ward No.4, Gauripur
P.O. & P.S: Gauripur
Dist: Dhubri, Assam ..Opp.

Parties 

Present: - Sri Rajib Goswami, Member, MACT, Dhubri 

Appearance:-

Sri Mokaddes Ali, Advocate for the claimant

Sri B.N. Agarwal, Advocate for OP No.1

Date of hearing    :  18-11-2017

Date of judgment:   27-11-2017

Judgment 
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This is an application filed u/s.166 of the M.V. Act, 1988 by

the claimant, Hekmot Ali Mondal claiming compensation for the injuries

sustained by him in a Road Traffic Accident. 

The claimant’s case in brief is that on 23-04-2015 at about

12:30 PM the claimant was on his way to Dhubri from Alomganj on GTB

Road on his motor cycle.  On his way at Gauripur Bus Stand an auto

rickshaw  bearing  registration  No.AS-17-B/5514,  coming  from  the

opposite direction,  had come into collision with the motor cycle the

claimant was riding at the relevant point of time.  As a result of which

the claimant was thrown off on to the road and had sustained injuries

as  a  result.   The  claimant  claimed  to  have  spent  a  sum  of  Rs.

1,20,000/- on his treatment and claims Rs. 5,00,000/- in compensation.

The insurer,  Oriental  Insurance Company Limited of  the

offending three wheeler had contested the case.  The case proceeded

ex-parte against Deb Das Sutradhar and Sanjay Kamu, the owner and

driver of the offending three wheeler respectively.

The answering OP inter-alia denied the contention raised

by  the  claimant.   The  answering  O.P.  further  contended  that  as

documents  regarding  the insured were not  made available  to  them

either by the insured as required u/s 134 (c) of the MV Act or by the I.O.

of the criminal case within 30 days of recording of the FIR as required

u/s  158 (6)  of  the  MV Act,  the answering O.P.  is  not  aware  of  any

subsisting contract of insurance with the owner of the offending vehicle

as contract of insurance is subject to compliance of section 64 VB of

Insurance Act, proof of payment of premium etc.  The answering OP

claims to defend its liability to pay compensation to the third party as it

is  exempted  from  paying  compensation  on  proof  of  violation  of

specified conditions of policy u/s 149 (2) (a) (i) of the M.V. Act.  The

answering OP further claims that the accident had taken place due to

rash  and  negligent  driving  of  the  two  wheeler  and  as  such  the

answering  OP  is  not  liable  to  indemnify  the  insured  with  regard  to

payment of compensation to the third party.
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Upon  above  pleadings  following  issues  were

framed:

1 Whether  the  accident  had  taken  place  due  to  rash

negligent  driving  of  the  three  wheeler  bearing

registration No.AS-17-B/5514 (auto rickshaw) and the

claimant had sustained injuries in the said accident?
2 Whether the offending vehicle was insured with M/s.

Oriental  Insurance  Company  Limited  at  the  time  of

accident?
3 What shall be the just and proper compensation and

by whom payable? 
4 Whether the claimant is  entitled to get the relief  as

prayed for?

During the course of the enquiry, the claimant examined

himself as his sole witness.  OP No.1 adduced one witness. 

I  have heard  Sri  Mokaddes  Ali,  learned counsel  for  the

claimant and Sri B.N. Agarwal, learned counsel for OP No.1. 

I  have  also  carefully  gone  through  the  case  record

including the evidence, both oral and documentary. 

DECISION AND REASONS THEREOF

ISSUE NO. 1 AND 2 :  Both these issues are taken up

together as both these issues are inter-related.

CW-1,  Hekmot  Ali  attributed  the  cause  of  accident  in

which he had sustained injuries to the auto rickshaw that had hit the

motor cycle he was riding at the relevant point of time.  CW-1 claimed

that  both  his  hands  were  fractured  in  the  accident  and  he  had  to

undergo treatment at Dhubri Civil Hospital for four days and later at

Gauripur Hospital for five days.  According to CW-1 he was aware that a

case  had  been  registered  at  Gauripur  P.S.,  Gauripur  P.S.  Case

No.322/15 u/s 279/338.  CW-1 had exhibited following documents; FIR,

admission  and  discharge  slip,  medical  reports,  expense  vouchers,
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Charge Sheet.  Ext-I to ext-XVIII are those documents.  Material ext-I to

XII are X-Ray plates and annexure-1 is the photocopy of AIR in Form

No.54.  He claimed to have spent Rs. 1,20,000/- on his treatment and

claims Rs. 5,00,000/- in compensation.

In  his  cross  examination CW-1 stated that  the accident

occurred on 23-04-2015 and he was riding his two wheeler on his way

to Dhubri from Alomganj at the relevant point of time.  CW-1 admitted

to the cause of accident being head on collision between his motor

cycle  and the auto rickshaw and denied the suggestion that  it  was

entirely  his  rash  and  negligent  driving  that  had  resulted  in  the

accident.  He admitted not having impleaded the insurer of the motor

cycle as party in the claim petition.  He also admitted not having filed

the injury report of Dhubri Civil  Hospital.  He denied the suggestion

that  ext-V  is  fabricated,  ext-VII  to  ext-XI  are  not  supported  by

corresponding prescriptions.  He denied the suggestion that the cash

memos and vouchers for Rs. 28,000/- are false.  He also admitted not

having  mentioned  the  insurance  policy  number  of  the  insured  in

respect of offending three wheeler in his claim petition.

In deciding issue No.1 I have basically two documents to

consider, one is the FIR, ext-I and the other is the Charge Sheet, ext-

XVII apart from the oral testimony of CW-1.  The copy of the AIR in

Form No.54 has been submitted in photocopy.  But the oral testimony

of CW-, the claimant is in tandem with the contents of FIR that had

been lodged against the driver of the offending vehicle on 24-04-2015,

the following day of the accident and the prima facie case made out

against the driver of the offending three wheeler, Sanjay Kanu in the

Charge Sheet.  The evidence of CW-1, the contents of the FIR and the

prima facie case made out against the driver of the offending three

wheeler indicate that the accident had taken place due to rash and

negligent manner the three wheeler was being driven at the relevant

point of time.  Considering the standard of proof in an enquiry being on

the  touch  stone  of  preponderance  of  probabilities  of  the  evidence

adduced as  per  catena of  decisions  of  our  Apex Court  i.e.  suitable



5

evidence on record to be accepted I am inclined to decide the issue

No.1 in favour of the claimant.

Coming  to  issue  No.2  the  copy  of  the  AIR  has  been

submitted in  photocopy as annexure and as such not admissible in

evidence.  However, ext-A certified copy of the Seizure List proved by

DW-1  shows  that  the  auto  rickshaw  bearing  registration  No.AS-17-

B/5514  had  been  seized  on  23-04-2015  on  the  day  of  the  alleged

occurrence  and  along  with  the  auto  rickshaw  a  cover  note  of  the

insurance policy had also been seized.  Ext-B that had been exhibited

by  DW-1  in  respect  of  the  three  wheeler  is  the  insurance  policy

certificate cum policy schedule showing that the owner Sri  Deb Das

Sutradhar of the three wheeler that was involved in the accident had

been covered with insurance package policy and the validity period of

the insurance policy cover had been effective from 20-08-2014 to 19-

08-2015, covering the day of the alleged occurrence.  Since the validity

of the contract of insurance with the insured owner of the offending

three  wheeler  has  not  been  disputed  by  the  OP  No.1,  insurance

company I am inclined to decide this issue in favour of the claimant.  

ISSUE NO. 3 AND 4 :  Both these issues are taken up

together as both these issues aim at the same objective, relief.

In deciding the just compensation on the non-pecuniary

head of pain and sufferings I come to ext-II discharge slip of Dhubri

Civil  Hospital  showing  that  the  injured  Hekmot  Ali  had  undergone

treatment from 23-04-2015 to 26-04-2015.  However, ext-II  is  silent

regarding the injuries for which the claimant had been admitted into

Dhubri Civil Hospital.  Ext-III, OPD book of Gauripur Hospital is again

silent with regard to injuries sustained by the injured.  Ext-IV is the

prescription issued by Dr R. Sarma on 16-05-2015 indicates that the

patient was advised X-Ray for the forearm, almost 22 days after the

alleged  occurrence.   Ext-V  is  the  X-Ray  report  of  the  right  elbow

disclosing  old  healed  fracture  with  callas  formation  seen  in  the

proximal head of radius.  Now, apart from these documents and the
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accompanying X-Ray plates, material exhibits-I to XII there is no injury

report produced by the claimant in his evidence.  I have also not come

across any injury report or X-Ray report issued by Dhubri Civil Hospital

where  the  claimant  had  undergone  treatment  for  four  days  and

Gauripur  Hospital  where  he  had  been  an  OPD  patient.   Thus  in

consideration that no injury report or for that matter any X-Ray report

had been issued by Dhubri Civil Hospital I am not inclined to hold ext-V

X-Ray report as suitable piece of evidence in support of the claim of the

claimant  that  he  had  fractured  both  his  hands  in  the  accident.

However, considering number of days the claimant is reported having

undergone treatment at Dhubri Civil Hospital I am inclined to assess

the  compensation  holding  the  injury  sustained  by  the  claimant  as

simple injury on the head of pain and sufferings and allow Rs. 7,000/-

in compensation.

Now, coming to allowing the expenditure incurred on the

pecuniary head on medical treatment, I am inclined to allow following

expenditures; Rs. 150/- paid vide ext-II, Rs. 300/- vide ext-XII money

receipt, Rs. 5/- vide ext-XIII, Rs. 660/- vide ext-XV, Rs. 280/- vide ext-

XVI,  Rs.  1800/-  vide  ext-XVII,  Rs.  830/-  vide  ext-XIV,  totalling  Rs.

4,025/-.  Ext-VIII, IX, X, XI are without corresponding prescriptions and

as such not accepted.

Now,  coming  to  the  issue  regarding  by  whom  the

compensation  is  to  be  paid  I  come  to  the  evidence  of  DW-1  Sri

Suprakash Das, Administrative Officer of Oriental Insurance Company

Limited, Dhubri Branch, I find that DW-1 has not disputed the offending

three wheeler being insured with Oriental Insurance Company Limited

and DW-1 has also not disputed with regard to the validity period of the

insurance policy cover already discussed above.  DW-1 had claimed

exemption from payment of compensation, on the violation of specified

conditions  of  policy  laid  down  in  Section  149  (2)  of  the  MV  Act.

According  to  DW-1  the  license  of  the  driver  of  the  offending  three

wheeler  was  not  seized  by  the  police  in  connection  with  GD entry

No.799 dated 23-04-2015 though other documents had been seized.
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Thus according to DW-1 the driver of the offending three wheeler had

been driving the vehicle without a license and as such according to

DW-1 there was violation of specified conditions of policy.  I am inclined

to agree with DW-1 since in the copy of the AIR in Form No.54 and the

Seizure List as ext-A are silent with regard to seizure of any driving

license from the possession of the driver of the three wheeler.  Which is

indicative  of  the  fact  that  the  driver  of  the  offending  vehicle  was

driving the offending three wheeler without a license.  This being the

position I inclined to direct the insurer of the three wheeler to pay the

third party compensation allowed by the tribunal with the liberty to

realise the said amount of compensation allowed by the tribunal along

with interest from the owner of the offending three wheeler.

  ORDER 

In the result, claim petition is allowed awarding Rs. 7,000/-

+ Rs. 4,025/-  = Rs. 11,025/- (Rupees Eleven Thousand Twenty Five)

only  to  the  claimant  payable  by  OP  No.1,  M/s  Oriental  Insurance

Company Limited through an account payee cheque.  An interest at the

rate of 9% per annum is allowed on the total compensation from the

date  of  filing  of  claim  petition  i.e.  19-08-2015.   Further,  the  OP,

Insurance Company has the liberty to recover the said amount from

the owner of the three wheeler.

Dictated & corrected by me 

 Member, MACT, Dhubri. Member, MACT, Dhubri.
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APPENDIX 

     MAC No.238/2015

Claimant’s witness : CW-1 Hekmot Ali Mondal

  DW-1 Shri Suprakash Das

 Exhibits 

Ext-I FIR

Ext-II & III Admission and Discharge Slip

Ext-IV to VII Medical Reports

Ext-VIII to XVII Medical Vouchers

Ext-XVIII Charge Sheet

Material Ext-I to XII X-Ray plates 

   Member: MACT: Dhubri. 


