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 Assam Schedule VII, Form No. 132 
 

HIGH COURT FORM NO. (J) 2 
 

HEADING OF JUDGMENT OF APPEAL / CASE 
 
DISTRICT : DHUBRI 
 

IN THE COURT OF THE CIVIL JUDGE DHUBRI 
 
Present: V.K. Singh, A.J.S 

 
Title Appeal No. 33/2013 

Monday, the 23rd October, 2017 

 
Md. Atob Ali, 

S/O Lt. Massaddi Sk, 

R/O vill- Kheraj Daobhangi 

P.O.- Rupshi, P.S.- Gauripur 

Dist.- Dhubri, Assam ........................... Appellant/Defendant 

 

-Versus- 

 

Md. Dhania Sk 

S/o- Lt. Abarsha Sk 

Vill- Daobhangi, P.O. Rupshi 

P.S.- Gauripur 

Dist.- Dhubri, Assam ...........     Respondent/ Plaintiff 

 

Proforma respondents 

1. Mahatullah Sk 

S/o- Lt. Khamir Sk. 

2. Uzir Ali 

S/o- Lt. Bhulku Sk. 

3. Khasmot Sk 

4. Bodial Sk 
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Sons of late Mohammad Sk 

5. Shahad Ali 

S/o- Lt. Sudhir Sk 

All are R/o village Dawbhangi Pt-II 

P.O.- Rupshi, P.S. Gauripur 

Dist. Dhubri, Assam 

 

This appeal coming on this day (or having been heard on) 25-08-2017. 

In the presence of: 

Sri Sitanshu Kumar Dey ….................. Ld. Advocate for Appellant 

Sri Amrit Lal Bairagi............................. Ld. Advocate for Respondent 

And having stood for consideration to this day, the court delivered the 

following judgment:- 

 

J U D G M E N T 

 

1. This first appeal has been preferred by appellant /defendant on being 

aggrieved and dissatisfied with the judgment and decree dated 23-03-2012 

passed in connection with T.S. No. 509/06 by learned Munsiff No. 1 Dhubri, 

whereby learned trial court decreed the suit in the favour of plaintiff / 

respondent. 

2. Upon admission of the appeal for hearing, notices were issued to the 

respondents and original case record T.S. No. 509/06 was called for and 

received. In this case the plaintiff/respondent contested the appeal. 

3. Now in order to decide this appeal, I find it necessary to give brief 

descriptions of the facts leading to this appeal. 

4. Plaintiff/Respondent instituted original T.S. No. 509/06 against the present 

Appellant/ Defendant. In that suit plaintiff stated that Plaintiffs’ father, late 

Abharsha Sk, during his life time, originally owned and possessed 1B-1K-9L 

land under Khatian no. 39 dag no. 489 (new) situated at Dawbhangi part II 

village under Golakganj Revenue Circle as raiyati khatian under the 
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predecessors of proforma defendant no. 1 to 5. That, after Abharsha Sk's 

death, plaintiff came into possession of the suit land after adjusting the 

shares of other legal heirs in other plots of lands so left. Plaintiff cultivated 

the suit land yearly but during the recent settlement operation, the plaintiff's 

name was illegally left out during field survey. That, plaintiff instituted a 

mutation case being no. 13/2004-05 and after hearing concerned authority, 

vide order dated 07-12-2004, corrected the records in the name of plaintiff 

in respect of the suit land as a permanent raiyat under the predecessors of 

proforma defendant no. 1 to 5. It is alleged that on 05-05-05, the defendant 

having no right, title and interest, along with his men, entered into the suit 

land and forcibly dispossessed the plaintiff from thereon. Hence, this suit as 

the plaintiff's right, title and interest over the suit land had become clouded.   

5. That, suit was contested by defendant by filing written statement stating that 

the suit is not maintainable in law and fact, has no cause of action, is barred 

by law of limitation, bad for non-joinder and mis-joinder of necessary and 

proper parties and is undervalued. That defendant contends that Mosoddi Sk, 

son of Late Abarsha Sk, used to possess the suit land by virtue of inheritance 

and his name was recorded as raiyat under the jotdar and after death of 

Mosoddi, answering defendant inherited the suit land and possessed the 

same. That, defendant denied that the plaintiff possessed the suit land as it 

was possessed by defendant's father as raiyat in respect of the suit land 

though the plaintiff has not right, title and interest thereon. That defendant 

denied that he forcibly tried to dispossess the plaintiff on 05-05-05 as alleged. 

That defendant contends that Golai Sk and Abarsha Sk were two brothers 

who had jot of 41B-2K-11L in three villages, namely Dawbhangi, Kheraj 

Dawbhnagi and Dhorarghat part-I, which lands were amicably partitioned 

between them and each of the brothers got 20B-3K-15 1/2L land. That after 

death of Abarsha Sk, his wife Kobjan Vewa, three sons, Chepa Sk, Mosoddi 

Sk and Dhania Sk and two daughters Ahimon Bewa and Nosi Bibi inherited 

his share of land. It is contended that during his lifetime, Abarsha Sk's other 
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son Kesoddi Sk died. That Later on, out of love and affection, legal heirs of 

late Abarsha Sk gave two bighas land to the legal heirs of late Kessoddi sk 

from dag no. 256 khatian no. 57 and 2B-2K-10L land to Kobijan Bewa of dag 

no. 261 khatian no. 57. Thus, only 16B-1K-5 ½ L land remained with plaintiff 

and defendant as the daughters of Abarsha sk relinquished their claim. It is 

contended that the 16B-1K-5 1/2L land was amicably partitioned amongst 

Chepa Sk, Mosoddi Sk and Dhania Sk and each of them got 5B-2K-1 12/15th 

That despite plaintiff's share of 5B-2K-1 12/15th L land, he sold 6B-9L land 

that is more than his share of land vide eight sale deeds. It is contended that 

the suit land is an ezmali property. Answering defendant prayed for dismissal 

of the suit with costs. 

6. Then, upon the pleadings of the both sides the Ld. Trial court framed 

following issues: 

 1) Whether the suit is maintainable? 

 2) Is there any cause of action for the suit? 

 3) Whether the suit is barred by limitation? 

 4) Whether the bad for non-joinder of necessary parties? 

 5) Whether the suit is undervalued? 

 6) Whether the plaintiff has right, title and interest over the suit land? 

 7) Whether the plaintiff is entitled to get decrees as prayed for? 

7. Then after hearing, learned Munsiff No. 1, Dhubri decreed the suit in the 

favour of plaintiff and then, being aggrieved and dissatisfied by judgment / 

decree dated 23-03-2012 passed by learned Munsiff No. 1, Dhubri, 

appellant/defendant preferred this appeal on the following grounds: 

1) For that the learned court below has  erred in law and facts. 

2) For that the learned court below has committed  gross mistake and 

irregularities in passing the impugned judgment and decree. 

3) For that the learned court below did not discuss the evidences and 

the pleading as well as the exhibited documents properly and as 
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such illegally passed the judgment and decree against the 

appellant. 

4) For that the learned court below has judged the whole thing from 

wrong angle and as such arrived into an erroneous decision. 

5) For that the learned court below ought to have held that the 

plaintiff respondent by suppressing the material fact filed the suit 

and as such the suit is liable to be dismissed. 

6) For that, the suit property is the ancestral property of the parties 

and the suit land originally belonged to Abarsa Sk the grandfather 

of the appellant and the plaintiff respondent ought to have made 

all the legal heirs of late Abarsa Sk as party in the suit land. The 

lower court ought to have held that the suit is bad for non-joinder 

of necessary and proper parties and should have dismissed the suit. 

7) For that learned court below illegally decided issue nos. 5, 6 from 

a wrong angle and the said issues were not dismissed properly in 

accordance with the evidences brought into the record and came 

to an erroneous decision. 

8) For that, there was no cause of action of the suit arose on 05-05-

05 or any other day and the learned lower court ought to have held 

that the suit is liable to be dismissed for want of cause of action. 

9) For that, the suit land is in continuous possession of the defendant 

appellant since long time as per inheritance from his father 

Mosoddi Sk who inherited the same from his father Abarsa Sk sing 

long time part and there was no cause of action arose on any day 

and the learned lower court should have held that the suit is barred 

by limitation and ought to have dismissed the suit. 

10) For that, Abarsa Sk was the owner of land 16B-1K-5 ½ L and after 

his death the aforesaid land was amicably partitioned among his 

three sons namely 1) Chopush, 2) Mosoddi Sk father of appellant 

3) Dhania Sk, the respondent in equal share and each of them got 
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5B-2K-1 12/15th L of land. The plaintiff respondent sold out 6B-9L 

of land which is more than his share and 1B-2K-10L of land is 

possessing by the respondent and the suit land fall in the share of 

appellant's father Mosoddi Sk who used to possess the same and 

recorded the S/L in his name and on his death the appellant has 

been possessing and the said fact has come in evidence as well as 

in pleading and the learned lower court without considering the 

said fact illegally decreed the suit in favour of plaintiff. 

11) For that, there is another T.S. No. 530/06 filed by appellant against 

the respondent in respect of the suit land and the learned lower 

court vide order dated 01-02-2012 in T.S. no. 509/06 passed an 

order that both the suit will be heard and decided together but the 

learned lower court by violating his own order illegally passed 

impugned judgment and decree and such the suit is liable to be 

dismissed. 

12) For that, the learned lower court without hearing the 

appellant/defendant side illegally passed judgment and decree and 

as such the same is liable to be set aside. 

13) For that, the learned lower court did not exhibit the registered sale 

deeds by which the respondents sold out 6B-9L of land to other 

though the said deed submitted in the cross T.S. no. 530/06 and 

as such illegally decreed the plaintiff’s suit. 

14) For that, the learned lower court ought to have held that the 

plaintiffs vide Ext. A(A) to A(H) sold out more than of his share of 

land and the plaintiffs has got no right, title, possession over the 

suit land and the appellant has got right, title possession over the 

suit land in which he acquired by right of inheritance from him 

father.   

7. In the original suit plaintiff side examined two witnesses and exhibited 

documents. Defendant side also examined three witnesses and exhibited 
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documents. I have gone through all these evidences, and impugned 

judgment dated 23-03-2012. I have heard learned counsels for the both 

sides. 

 Points for determination in this case are as follows.  

 

POINTS FOR DETERMINATION 

 

1. Whether learned trial court rightly decided issue no. 1 that the suit 

is maintainable? 

2. Whether learned trial court rightly decided issue no. 2 that there is 

cause of action of the suit? 

3. Whether learned trial court rightly decided issue no. 3 that the suit 

is not barred by limitation? 

4. Whether learned trial court rightly decided issue no. 4 that the suit 

is not bad for non-joinder of necessary parties? 

5. Whether learned trial court rightly decided issue no. 5 that the suit 

is not undervalued? 

6. Whether learned trial court rightly decided issue no. 6 that the 

plaintiff has right, title and interest over the suit land? 

7. Whether learned trial court rightly decided issue no. 7? 

 

DISCUSSIONS, DECISSIONS AND REASONS THEREOF 

 

POINT FOR DETERMINATION NO. 6 

 

This point is related to the issue no. 6 framed and decided in the 

main suit. In this case, story of the plaintiff is that Abarsha Sk was rayoti 

khatiander in respect of suit land under the predecessors of proforma 

defendant nos. 1 to 5. That, after the death of Abarsha Sk, plaintiff inherited 

the suit land and that the name of plaintiff was illegally left out by the 

concerned field survey staff during the settlement operation and hence he 
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instituted mutation case no. 13/2004-05 in which vide order dated 07-12-04 

record were corrected in the name of plaintiff in respect of suit land as 

permanent rayot under the predecessors of proforma defendant nos. 1 to 5. 

As per plaintiff, defendant having no right over the suit land, on 05-05-05 

entered into the suit land and forcibly dispossessed the plaintiff from there. 

Hence, this suit. On the other hand, story of defendant is that one Mosoddi 

Sk, S/o- said Abarsha Sk inherited the suit land and his name was recorded 

as rayot and that after the death of said Mosoddi Sk defendant inherited the 

suit land and possessed the same since earlier. Defendant denied any alleged 

dispossession as stated by the plaintiff. So, in the light of these factual 

differences I have to analyse evidences on record. In this case, plaintiff 

examined himself as PW-1 in which he supported his story of plaint and 

exhibited certified copy of rayoti khatian as Ext-1 and certified copy of the 

order in case no. 13/2004-05 as Ext-2. In his cross examination, Pw-1 

admitted relation with defendant. In his cross also, Pw-1 remained firm that 

suit is his paternal property. Pw-2 is Haleswar Ali who also in his evidence 

supported the story of plaintiff. But, in his cross examination, Pw-2 expressed 

his ignorance about details of the suit land. Ext-1 is the certified copy of 

rayoti khatian which shows that suit land was in the name of Abarsha Sk and 

thereafter name of plaintiff also came there. Ext-2 is the certified copy of 

order dated 07-12-2008 passed in mutation case no. 13/2004-05. It is also 

found that pw-1 in his cross examination deposed that his father and uncle 

namely Golai Sk partitioned their 40 Bighas land and each of them got 20 

Bighas. As per PW-1 suit land is the part of 20 bighas land which fell in the 

share of his father. That, out of said 20 bighas of land plaintiff inherited the 

suit land. 

On the other hand defendant side examined three witnesses. DW-

1 is the defendant himself who gave evidence that his father Mosoddi Sk 

inherited land from Abarsha Sk and that after the death of Mosoddi Sk DW-

1 inherited the suit land. In his cross examination, DW-1 admitted that his 
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father’s property was partitioned but he does not know as who got land in 

his dag. DW-1 further admitted that present suit land stands in the name of 

plaintiff. DW-2 is Asked Ali who also supported the version of DW-1, but in 

his cross examination, DW-2 deposed that he has no knowledge about the 

partition of land of Abarsha Sk and that who possessed how much land in 

which dag number. DW-2 also admitted that at present plaintiff is possessing 

the suit land. In this case, defendant side examined official witnesses as DW-

3 and through him got Ext-A (A), A(B), A(C), A(D), A(E), A(F), A(G) which 

are certified copies of sale deeds showing that plaintiff sold land to different 

persons. 

On this point, after analysing evidences on record, it is clear that 

it is admitted that originally suit land belong to Abarsha Sk which was 

partitioned amongst predecessors in interest of the plaintiff and defendants. 

As per plaintiff, he inherited the suit land which fell in the share of his father. 

On the other hand, as discussed earlier defendant side is not clear as which 

land fell in the share of their predecessors in interest and hence, they cannot 

claim the suit land specifically. Further the stand of defendant side was that 

suit land is undivided property but dws in the cross examination admitted 

that there was amicable partition between sons of Abarsha Sk. So claim of 

the plaintiff about his alleged inherited land from his father became strong 

by admission by defendant. Here, Ext-1 is the main document of the plaintiff 

which strongly stands in the favour of the plaintiff. It is clear that Ext-1 is 

rayoti khatin in which name of the plaintiff was recorded as rayoti khatiandar 

and defendant side as no evidence to show that name of plaintiff was 

wrongly or illegally recorded in the same rather defendant deposed that he 

does not know as which land fell in the share of which legal heir of Abarsha 

Sk. It is also clear that defendant side admitted that suit land is in the name 

of the plaintiff and the presumption behind Ext-1 Is that the suit land has 

been settled with the plaintiff as a result of continuous possession of the 

plaintiff over the same. Hence, the allegation of plaintiff that he was 



Page 10 of 13 

 

dispossessed from the suit land on 05-05-05 is also believable. Hence, at this 

stage of my discussion, I find that plaintiff side successfully proved that 

plaintiff has right, title, interest over the suit land and hence, learned trial 

court rightly decided issue no.6. This point for determination is decided 

accordingly.  

 

POINT FOR DETERMINATION NO. 1 

 

This point is related to the issue no. 1 framed and decided in the 

main suit. This issue was framed basing upon the objection in the written 

statement that suit is not maintainable. But, written statement is not specific 

as why the suit is not maintainable. On the other hand, considering the 

nature of claim made by the plaintiff in the suit I find that the same is 

maintainable in its form and manner. Hence, learned trial court rightly 

decided this issue no. 1. This point for determination is decided accordingly. 

 

POINT FOR DETERMINATION NO. 2 

 

This point is related to the issue no. 2 framed and decided in the 

main suit. This issue was framed basing upon the objection in the written 

statement that there is no cause of action for the suit. On this point 

considering discussion made above, pleadings of the parties I find that the 

facts alleged by the both sides gives factual matrix which require adjudication 

by the Civil Court. Hence, I clearly find that there is cause of action for this 

suit. Hence, learned trial court rightly decided this issue no. 2. This point for 

determination is decided accordingly. 

 

POINT FOR DETERMINATION NO. 3 

 

This point is related to the issue no. 3 framed and decided in the 

main suit. This issue was framed basing upon the objection in the written 

statement that the suit is barred by law of limitation. On this point I find that 
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the story of plaintiff is that he was dispossessed from the suit land on 05-05-

05 which the date of cause of action. This is a suit for declaration and 

consequential relief. As discussed earlier plaintiff is successful in proving the 

fact of dispossession by the defendant on 05-05-05 and hence, this suit is 

certainly within limitation period. Hence, learned trial court rightly decided 

this issue no. 3. This point for determination is decided accordingly. 

POINT FOR DETERMINATION NO. 4 

 

This point is related to the issue no. 4 framed and decided in the 

main suit. This issue was framed basing upon the objection in the written 

statement that the suit is bad for non-joinder of necessary parties. But, there 

is no evidence on record to show that who were those necessary parties, as 

have been left in this suit. Moreover the stand of defendant that suit property 

is joint property is also diluted by defendant himself in his cross examination. 

Hence, I find that there is nothing on record to hold that the suit is bad for 

non-joinder of necessary parties. Hence, learned trial court rightly decided 

this issue no. 4. This point for determination is decided accordingly. 

 

POINT FOR DETERMINATION NO. 5 

 

This point is related to the issue no. 5 framed and decided in the 

main suit. This issue was framed basing upon the objection in the written 

statement that the suit is undervalued. In this suit, considering the nature of 

the claim and reliefs sought I find that plaintiff rightly valued the suit and 

paid the court fee. Hence, learned trial court rightly decided this issue no. 5. 

This point for determination is decided accordingly. 

 

POINT FOR DETERMINATION NO. 7 

 



Page 12 of 13 

 

This point is related to the issue no. 7 framed and decided in the 

main suit. In this case, plaintiff prayed for a decree declaring his right, title 

and interest over the suit land and recovery of khas possession by evicting 

the defendant from the suit land and permanent injunction. On this point, 

basing upon the discussion made in the point no. 6 it is clear the plaintiff has 

successfully proved his right, title and interest over the suit land and the very 

fact that he was dispossessed from the suit land on 05-05-05 by defendant 

and hence, plaintiff is entitled for the decree as prayed for.  Hence, I find 

that learned trial court was right in passing decree in the favour of plaintiff. 

This point for determination is decided accordingly. 

 
 

8. So considering all aforementioned discussions and decisions of points for 

determination, I find that learned lower court rightly decreed the suit of the 

plaintiff / respondent and appellant / defendant is not entitled to any relief 

in this appeal also. 
 

O R D E R 

    

9. In view of the above discussions, this appeal is dismissed on contest with 

cost and the impugned judgment and decree dated 23-03-2012 passed by 

the learned Munsiff no. 1, Dhubri in T.S No. 509/06 is affirmed and it is held 

that appellant / defendant is not entitled to any relief. 

10. Prepare decree accordingly. 

11. This appeal is dismissed on contest with cost. 

12. Send back the LCR along with a copy of this judgment to the learned Trial 

court. 

Given under my hand and the seal of this court on this 23rd day of October 

2017. 

 

V.K.Singh 
Civil Judge, Dhubri 
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T.A. No. 33/12 

APPENDIX 

 

Plaintiff’s witnesses: PW-1 Dhunia Sk 

       PW-2 Haleswar Ali 

        

Defendant’s Witnesses:  

     DW-1 Atob Ali 

     Dw-2 Asked Ali 

     DW-3 Bitendra Rabha (Official) 

Court’s Witness: Nil 

 

Plaintiff’s exhibits:  

   Exhibit-1 certified copy of raiyati khatian 

   Exhibit-2 Order dated 07-12-08 in Mutation case  

   no. 13/04-05 

    

Defendant’s Exhibits: Exhibit-A (A) to A(H)- Certified copy of Sale  

                 deeds.  

 

Court’s Exhibit : Nil 

 

 

Civil Judge, Dhubri 

 


