
   IN THE COURT OF THE ADDITIONAL SESSIONS JUDGE :::::::::: DHUBRI

              Present :- Shri J. Borah, AJS
                    Addl. Sessions Judge
                    Dhubri

SESSIONS CASE NO.141 OF 2016
  U/s.493/376 of Indian Penal Code

     State of Assam
    Vs

  Aynal Hoque @ Butan
      .....Accused Person.

Date of Framing Charge         :- 04-02-2017

Dates of Recording Evidence :- 30-08-2017
         08-08-2018
         12-09-2018
         10-10-2018

Date of Argument       :- 01-04-2019

Date of Judgment        :- 04-04-2019

Advocates Appeared :
For the State of Assam  :- Mr. S.C. Ray,

Learned Addl.P.P.

For the Defence             :- Mr. S.M. Shahjan
 Learned Advocate.

J  U  D  G  M  E  N  T

1. This case is under section 493/376 of Indian Penal Code, so 
the  name  of  the  victim  is  not  mentioned  here  and  she  is 
hereinafter referred to as 'X'
2. The  prosecution  case,  in  brief,  is  that  'X',  the  informant 
lodged  an  ejahar  with  Agomoni  Police  Station  on  16.11.013 
informing that she is a married woman. But her husband gave her 
talaque four years ago. Accordingly she had to take shelter at her 
parents' house. The accused allured her to marry and accordingly 
he took her to Delhi. Both of them stayed in a rented house. They 
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lived there as husband and wife. After a few months they returned 
to  their  house.  The  accused  refused  to  marry  her.  There  was 
village meeting. But the accused did not marry her.

         So, the informant prayed for taking necessary action against 
the accused Aynal Hoque, Hussain Ali and Joynal Hoque.

3. The  Agomoni  Police  Station  received  the  ejahar  and 
registered  as  Agomoni  Police  Station  Case  No.515/013  under 
section 109/366/493/34 of  Indian Penal  Code,  in  short,  IPC.  The 
case was investigated and having found prima facie U/s.493/376 
I.P.C  against  the  accused  Aynal  Hoque  @  Butan,  prepared  the 
chargesheet and laid the same before the court for trial.

4. The accused Aynal Hoque @ Butan, appeared in the court of 
the  Judicial  Magistrate,  Ist.  Class,  Dhubri  and  he  was  furnished 
copy. Learned Judicial Magistrate, Ist. Class having found the case 
U/s.493/376  I.P.C  which  is  triable  exclusively  by  the  court  of 
Sessions, committed to the court of Sessions Judge, Dhubri.

5. The Hon'ble Sessions Judge, Dhubri received the case and 
transferred to this court for trial.

6. The accused Aynal Hoque @ Butan, appeared in this case. 
Charge was framed U/s.493/376 I.P.C against the accused. Charge 
was read over and explained to the accused to which he pleaded 
not guilty and claimed to be tried.

7. The prosecution, in order to bring home the charge against 
the accused, examined 7(seven) witnesses, namely--
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 1. Bachu Seikh     PW-1
 2. X/the victim      PW-2
 3. Mominul Hoque
     Mominul Islam   PW-3
 4. Nabijan Bibi       PW-4
 5. Fakaruddin Ali    PW-5
 6. Jonab Ali             PW-6
 7. Dr. Rinku Ahmed PW-7
8. The accused was examined U/s.313 Cr.P.C and his statement 
was recorded where he denied all allegations levelled against him 
in the evidence adduced by the prosecution witnesses and also 
declined to adduce evidence in defence.
9. Heard argument for both sides.
10.           POINTS FOR DETERMINATION :
       (i)  Whether the accused at villate Bausherkuti under Agomoni 
Police Station deceitfully  caused a woman 'X'  whom he did not 
marry, to believe that she was married to him, and in that belief, 
to cohabit with accused or have sexual intercourse with accused 
and thereby committed offence U/s.493 I.P.C.
     (ii)  Whether the accused at village  Bausherkuti under Agomoni  
Police Station, committed sexual assault on 'X' against her will and 
thereby committed offence U/s.376 I.P.C.
                      DECISION AND REASONS THEREOF :
11. In this prosecution case, PW-2 'X' is the informant as well as 
alleged  victim,  PW-1  Bachu  Seikh,  PW-3  Mominul  Hoque  @ 
Mominul Islam, PW-4 Nabijan Bibi, PW-Fakaruddin Ali, PW-6 Jonab 
Ali  are independent witnesses and PW-7 Dr. Rinku Ahmed is the 
Medical & Health Officer.
12.  Since PW-2 'X' is the informant as well as victim, so she is 
the vital witness. Now let us see the evidence of this witness, at 
first.
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          PW-2 'X' has stated in her evidence that she is the informant 
in this case. She lodged the case against the accused. She went to 
Delhi with her parents. The accused stayed with her. The accused 
did not allow her parents to stay with them. The accused took her 
to a office and he married her by way of registration. The accused 
had  sexual  intercourse  with  her  and  she  became  pregnant. 
Thereafter, the accused brought her to Agomoni and took her to 
his house, but his parents did not allow her to stay at their house. 
There was a village meeting  but the parents of the accused did 
not accept her in the meeting. Accordingly, she lodged this case 
against  the  accused.  She  gave  her  statement  before  the 
Magistrate. Later on, she gave birth to a female child.
          In her cross, PW-2 has stated that the accused is her cousin.  
They took a rented house in Delhi and Manowar Hussain, Aynal, 
Ibrahim also  lived  in  the  said  rented  house.  She  told  Manowar 
Hussain, Aynal and Ibrahim that the accused gave her proposal to 
marry and he cohabited with her. She was married to one Saiful 
prior  to  the  incident  with  the  accused.  PW-2  denied  that  she 
became pregnant with her earlier husband.
13. Thus, careful scrutiny of evidence of PW-2 shows that she is 
married woman. According to  PW-2, she went to Delhi with her 
parents  to  work  there.  But  in  her  ejahar,  she  scribed  that  the 
accused took  her to Delhi secretly and he kept her in a rented 
house. So, there found gulf between the content of the ejahar and 
the evidence she adduced before this court.
        Secondly, according to PW-2, the accused kept her in a rented 
house and he did not allow her parents to stay with them. But in 
her cross, PW-2 has stated  that one Monowar Hussain, Aynal and 
Ibrahim stayed  in the same rented house. So, there found gap 
between her evidence in chief and evidence in cross.
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        Thirdly, according to PW-2, the accused took her to a office 
and  married  her  by  way  of  registration.  But  PW-2  or  the 
prosecution has failed to exhibit any document in support of her 
plea.

14. According to PW-2, her parents, Monowar Hussain, Aynal and 
Ibrahim were with them, so they would be best witness to buttress 
the evidence of PW-2.
      Perusal  of  the  case  record  shows  that  the  prosecution 
examined PW-1 Bachu Seikh, PW-3 Mominul Hoque @ Islam, PW-4 
Nabijan  Bibi,  PW-5  Fakaruddin  Ali  and  PW-6  Jonab  Ali.  The 
prosecution  did  not   examine  the  parents  of  'X'  or  Monowar 
Hussain,  Aynal  and  Ibrahim.  If  the  parents  of  'X'  and  Monowar 
Hussain, Aynal and Ibrahim were with 'X' in Delhi, they would have 
known regarding the occurrence. But the prosecution has failed to 
examine said person to authenticate the evidence of PW-2.

15. The witness PW-1 Bachu Seikh heard about the illicit relation 
between the accused and the informant. But he is not specific from 
whom he heard about such relation between them.
        Same in the evidence of PW-3 Mominul Hoque @ Islam. He 
got to know that 'X' became pregnant by the accused. But PW-3 is 
not specific from whom he got to know.

16. PW-4 Nabijan Bibi has stated in her evidence that there was 
a  meeting  in  connection  with  pregnancy of  'X'.  But  he  did  not 
attend the meeting.
          The evidence of PW-4 itself shows that he has no knowledge 
about the occurrence.
17. According to PW-5 Fakaruddin Ali, 'X' became pregnant by 
the accused and there was a village meeting in connection with 
her pregnancy. In the meeting, the accused did not accept 'X'.
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      The evidence of PW-5 Fakaruddin Ali  is not specific  in his 
evidence how he got to know  that 'X' became pregnant by the 
accused.  PW-5 did not  go to Delhi.  Thus,  the evidence of  PW-5 
remained ambiguous.
18. Same in the evidence of PW-6 Jonab Ali who has stated in 
his evidence that there was a village meeting to discuss about the 
pregnancy of 'X'. The accused did not accept 'X', accordingly 'X' 
lodged the case against the accused. PW-6 did not go to Delhi. He 
knows nothing  what  had  happened  in  Delhi.  He  knew that  'X' 
became pregnant by the accused. But PW-6 is not specific who told 
him about the pregnancy by the accused. Even PW-6 is not specific 
whether he attended the village meeting.
19. Thus,  the  evidence  of  PW-1,3,4,5  and  PW-6  is  not 
satisfactory  and sufficient  to  prove  that  there  was  cohabitation 
between  'X'  and  the  accused.  All  of  them  heard  about  the 
pregnancy of 'X' by the accused but at the same time,  they are 
not  specific  from whom they got  to  know.  The  most  important 
thing is that neither one went to Delhi with 'X' or the accused. The 
evidence of the said witnesses is not found reliable to buttress the 
evidence of PW-2 'X'.
20. Another  aspect  is  that  PW-2  'X'  is  married  woman.  It  is 
admitted fact.  According to PW-2, she was given  talaque by her 
earlier husband a few years ago prior to this occurrence, but this 
evidence  is  not  supported  by  any  witnesses  examined  by 
prosecution side. The evidence of PW-2 'X' is not clean., rather the 
same is imbibed with many contradictions and discrepancies for 
which her evidence can't be accepted without supporting by other 
independent witnesses.
21. Mr.  S.M.  Shahjahan,  learned  advocate  for  the  accused 
person submitted that the place of occurrence is in Delhi, so this 
court has no jurisdiction to try this case.  
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 Sec.177 of Code of Criminal Procedure reads as follows:
 “Every offence shall ordinarily be enquired into and tried by 
a court within whose local jurisdiction it was committed.”
 The evidence of PW-2 is clear that she went to Delhi with her 
parents.  So,  the  accused  did  not  take  her.  If  the  accused 
committed sexual intercourse with her. It was in Delhi. Accordingly, 
the place of occurrence is in Delhi. In that sense, the submission of 
learned defence advocate can't be discarded.
22. Another  aspect  is  that  if  it  is  accepted  that  the  accused 
committed  sexual  intercourse  with  'X',  then  question  arises 
whether the accused did it forcefully without her consent.
 As per evidence of PW-2 'X', she stayed with the accused in 
a rented house and the accused cohabited with her. The evidence 
of PW-2 itself shows that the accused did not force or compel to 
commit sexual intercourse with her. So, 'X' gave consent to such 
act.
 Now,  question  arises  whether  accused  obtained  such 
consent under misconception of fact that he would marry her.
 PW-2 'X'  is  a  major  and  married  woman.  She  knows  the 
consequence of every act. According to PW-2 'X', she was taken to 
an office and there was registration of marriage between two. But 
PW-2 has   failed to  produce  such  document or  giving any oral 
evidence of  reliable witnesses. In such a position, the evidence of 
PW-2 'X' that she surrendered before the accused because of his 
promise to marry can't be accepted.
23. Taking  above  all  into  consideration,  it  appears  that  the 
prosecution evidence is not sufficient and satisfactory to prove the 
offence as alleged against the accused. The prosecution evidence 
is found dearth of merit. The prosecution has failed to prove it's 
case U/s.493/376 I.P.C against the accused beyond all reasonable 
doubt.
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24.     Held, the accused is not guilty U/s.493/376 I.P.C.
                    The accused is acquitted and set at liberty.

       The bail bond stands cancelled and the bailor is discharged 
from all liabilities.
              The case is disposed of.
           Given under my hand and seal of this court on this 4th  day  
of April, 2019. 

 Transcribed & Typed by
                Addl. Sessions Judge

 Dhubri
      Stenographer

Court of the Addl. Sessions Judge
         Dhubri

A P P E N D I X

  Prosecution Witnesses :

 PW-1 Bachu Seikh     
 PW-2 X/the victim      
 PW-3 Mominul Hoque
          Mominul Islam   
 PW-4 Nabijan Bibi       
 PW-5 Fakaruddin Ali   
 PW-6 Jonab Ali            

           PW-7 Dr. Rinku Ahmed 

 Defence Witness : Nil

Prosecution Exhibit :

 Ext-1 Statement of victim U/s.164 Cr.P.C.

Addl. Sessions Judge
Dhubri


