
 IN THE COURT OF THE ADDITIONAL SESSIONS JUDGE :::::::::::::: DHUBRI

               Present :- Shri J. Borah, AJS
                     Addl. Sessions Judge
                     Dhubri

     SESSIONS CASE NO.201 OF 2012
       U/s.143/447/436/342/323 of Indian Penal Code

       State of Assam
      Vs

     1. Khaleda Bibi
      2. Meherjan Bibi
      3. Sofiqul Islam
      4. Rofiqul Islam

     5. Mazibar Rahman
     6. Mahiruddin Seikh

  ......Accused Persons

Date of Framing Charge        :-  18-09-2013

Dates of Recording Evidence :-  17-05-2014
30-08-2014
23-03-2015
08-06-2015
19-11-2015
25-01-2016
11-05-2016
17-12-2016
06-12-2018
19-12-2018

Date of Argument                  :-   29-03-2019

Date of Judgment                   :-   01-04-2019

Advocates Appeared :
For the State of Assam  :- Shri S.C. Ray

 Learned Addl.P.P.

For the Defence             :- Shri G. Ahmed
 Learned Advocate.

J  U  D  G  M  E  N  T

1. The prosecution case, in brief, is that Khabiruddin Ali,  the 
informant lodged an ejahar with Agomoni Police Out Post on 1.3.06 
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informing that on 28.2.06 at about 3-00 P.M, the informant was not 
at  his  house,he  went  to  market.  The  accused  persons  namely 
Sofiqul  Islam,  Rofiqul  Islam, Mazibar  Rahman, Mohiruddin Seikh, 
Khaleda  Bibi  and  Meherjan  Bibi  entered  in  the  house  hold 
compound of the informant and set fire on the house. The said 
accused  persons  also  dragged  Moriom  Bibi,  the  wife  of  the 
informant and Phul Bewa, the mother-in-law of the informant to 
their  house,  tied  to  the  post  and  assaulted  them  with  sharp 
weapon and caused grievous injury to them. The accused persons 
also outraged the modesty of Moriom Bibi.
         So, the informant prayed for taking necessary action against 
the accused persons.
2. The Agomoni Police Out Post received the ejahar vide GDE 
No.3 dated 1.3.06 and forwarded to Golakganj Police Station. The 
Golakganj Police Station received the  ejahar and registered vide 
Golakganj  Police  Station  Case  No.46/06  under  section  143/447/ 
436/342/325/326/307/354  I.P.C.  The  case  was  investigated  and 
having found prima facie U/s.  143/447/436/342/323 I.P.C against 
the accused persons  Khaleda Bibi,  Meherjan Bibi,  Sofiqul  Islam, 
Rofiqul Islam, Mazibar Rahman and Mohiruddin Seikh, prepared the 
chargesheet and laid the same before the court for trial.
3. The accused persons namely Khaleda Bibi,  Meherjan Bibi, 
Sofiqul  Islam,   Mazibar  Rahman,  Mohiruddin  Seikh  and  Rofiqul 
Islam,  appeared  in  the  court  of  the  Additional  Chief  Judicial 
Magistrate,  Dhubri  and they were furnished copy.  Learned Addl. 
Chief  Judicial  Magistrate  having  found  the  case  U/s.143/447  /
436/342/323  I.P.C  which  is  triable  exclusively  by  the  court  of 
Sessions, committed to the court of Sessions Judge, Dhubri.
4. The Hon'ble Sessions Judge, Dhubri received the case and 
transferred to this court for trial.
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5. The accused persons namely  Khaleda Bibi, Meherjan Bibi, 
Sofiqul  Islam,   Mazibar  Rahman,  Mohiruddin  Seikh  and  Rofiqul 
Islam,  hereinafter  called  the  accused  persons,  appeared  in  this 
case. Charge was framed under section 143/447/436/342/323 I.P.C 
against  the  accused  persons  to  which  all  of  them pleaded  not 
guilty and claimed to be tried.
6. The  prosecution,  in  order  to  prove  it's  case,  examined 
10(ten) witnesses, namely --
 1. Abdul Jabbar              PW-1
 2. Khabiruddin Seikh      PW-2
 3. Moriom Bibi                PW-3
 4. Jorina Bewa                PW-4
 5. Phul Bewa                   PW-5
 6. Dr. Kochir Ali Ahmed   PW-6
 7. Juran Ali                      PW-7
 8. Minto Boro                  PW-8
 9. Manabendra Das         PW-9
 10. Dr. Kochir Ali Ahmed  PW-10
7. The  accused  persons  were  examined  U/s.313  Cr.P.C  and 
their  statements  were  recorded  where  all  of  them  denied  all 
allegations  levelled  against  them  in  the  evidence  adduced  by 
prosecution  witnesses  and  also  claimed  to  adduce  evidence  in 
defence.
 8.       The defence examined two witnesses, namely--
           1. Ismail Ali              DW-1
           2. Gohir Ali  Ahmed  DW-2
9.        Heard argument for both sides.

10.     POINTS FOR DETERMINATION :
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       (i)  Whether the accused at about 3-00 P.M on 28.2.06 at kal  
doba Part-II under Golakganj Police Station were a member of an 
unlawful assembly with the common object to set fire on the house 
of  complainant  Khobiruddin  Ali  and  to  cause  hurt  to  his  family 
members and other inmates of his house and thereby committed 
offence U/s.143 I.P.C.
       (ii)  Whether  the accused at about 3-00 P.M on 28.2.06 at 
kaldoba Part-II under Golakganj Police Station, committed criminal 
trespass  by  entering  into  the  homestead  of  the  complainant 
Khobiruddin Ali and thereby committed offence U/s.447 I.P.
      (iii)  Whether the accused at about 3-00 P.M on 28.2.06 at 
kaldoba Part-II under Golakganj Police Station,  committed mischief 
by setting fire on the house of the complainant Khobiruddin Ali and 
thereby committed offence U/s.436 I.P.C.
        (iv)  Whether  the accused at about 3-00 P.M on 28.2.06 at 
kaldoba Part-II under Golakganj Police Station, wrongfully confined 
Fulo  Bewa  and  Moriom  Bibi  and  thereby  committed  offence 
U/s.342 I.P.C.
      (v)   Whether the accused at about 3-00 P.M on 28.2.06 at 
kaldoba Part-II under Golakganj Police Station, voluntarily caused 
hurt to Nurul Hoque, Kotani Bibi, Fulo Bewa and Moriom Bibi and 
thereby committed offence U/s.323 I.P.C.

                     DECISION AND REASONS THEREOF :

11.     In  this  prosecution case,  PW-1 Abdul  Jabbar,  PW-4 Jarina 
Bewa  are  independent  witnesses,  PW-2  Khobiruddin  Ali  is  the 
informant, PW-3 Moriom Bibi and PW-5 Phulo Bewa are injured, PW-
6 & PW-10 Dr. Kochir Ali Ahmed is the Medical & Health Officer, 
PW-7  Juran  Ali,  PW-8  Minto  Boro,  PW-9  Manabendra  Das  are 
Investigating Officers.
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12.      Now let is see the evidence available on record.
         PW-1 Abdul Jabbar has stated in his evidence that he knows 
the informant and the accused persons. The occurrence took place 
six years ago (from the date of adducing evidence). On the day of 
occurrence, at about 3-30 P.M., he went to tether his cows nearby 
the house of the informant. He then heard hue and cry towards the
house  of  the  informant.  He  went  there.  He  saw  the  accused 
persons  to  assault  Moriom  Bibi  and  Phulo  Bewa.  The  accused 
persons then took Moriom Bibi and Phulo Bewa  to their house. He 
left the place of occurrence. He heard that there was fire on the 
house of the informant, but he did not know who set fire on the 
house of the informant.
           In his cross, PW-1 has stated that the accused persons 
lodged a criminal  case against  them alleging  that  they (PW-1) 
poisoned the water of their pond and the said case was lodged 
prior to this case. PW-1 has  also stated that the informant lodged 
a criminal case prior to this case, against the accused alleging to 
set fire on his house. But the police submitted final report in the 
said case. The informant is his cousin. He (PW-1) has also stated 
that he went to his house from the place of occurrence and after 
half an hour, he heard to set fire on the informant's house.
13.       PW-2 Khabiruddin Seikh has stated in his evidence that he 
is the informant in this case. The occurrence took place 6/7 years 
ago (from the date of adducing evidence on 30.8.14). On the day 
of occurrence,  he went to the market. His son Mofizul informed 
him by mobile phone that the accused assaulted his wife Moriom 
Bibi and his mother-in-law Phulo Bewa. He came and saw his house 
was set fired. He informed the Agomoni Police Out Post and the 
Agomoni  Police rescued his wife and mother-in-law. Moriom Bibi 
and Phulo Bewa sustained injuries on their bodies. His wife and the 
mother-in-law  told  him  that the accused persons assaulted them 
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and set fire on their house.
      In  his  cross,  PW-2  has  stated  that  he  did  not  see  the 
occurrence. He denied to lodge a case earlier against the accused 
persons to set fire his house. The land where the occurrence took 
place   belongs  to   Rahamatullah.  Rahimuddin   is  the  son  of 
Rahamatullah  and  the  accused  persons  are  sons  of  the  said 
Rahimuddin. He denied that no such occurrence took place.
14.    PW-3  Moriom  Bibi  has  stated  in  her  evidence  that  the 
informant is her husband. The occurrence took place  at about 9-
30 A.M and it was 7(seven) years ago (from the date of adducing 
evidence on 23.3.2015). At the time of occurrence, the accused 
persons entered into their house, dragged her and her Phulo Bewa, 
assaulted them  and set fire on their house. The accused persons 
also tied her hand and also the hand of Phulo Bewa. They were 
kept  on  the veranda in  their  house.  Her  husband informed the 
police  and  the  police  recovered  them  from  the  house  of  the 
accused. They took treatment at  Dhubri  Civil  Hospital  for  15/16 
days.
           In her cross, PW-3 has stated that there are 12 number of 
houses nearby their house. The said neighbours came to the place 
of occurrence but they did not save them. She denied that the 
accused persons did not trespass into their house and assaulted 
them. She also denied that the accused persons did not set fire on 
their house.
15.      PW-4 Jorina Bewa has stated in her evidence that at the 
time of occurrence, she was not at her house, so she did not know 
about the occurrence.

        In her cross, PW-4 has stated that her house is nearby the 
house of the informant.
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16.    PW-5  Phulo  Bewa  has  stated  in  her  evidence  that  the 
informant  is  her  son-in-law.  The  accused  persons  are  her  step 
brothers.  The occurrence took place seven years ago (from the 
date of adducing evidence on 8.6.15). The accused persons went 
to their house and had altercation with them. The accused persons 
assaulted  her  and  her  daughter  Moriom  Bibi.  Mofizul  Alom 
informed the informant and he lodged ejahar with Agomoni Police 
Out  Post  and the police  recovered them from the clutch of  the 
accused.
         In her cross, PW-5 has stated that there was altercation for 1 
& 1/2 hours but no neighbour went there. PW-5 denied that the 
accused persons did not enter into their household compound. PW-
5 has also  denied that the accused persons did not assault them. 
The informant also lodged two cases prior to this case.

17.    Thus, careful scrutiny of evidence of PW-1 to PW-5 shows 
that  PW-1,2,3  and  PW-5  are  related  to  each  other.  PW-2 
Khabiruddin Seikh is the informant. PW-3 Moriom Bibi is the wife of 
the  informant.  PW-5  Phulo  Bewa  is  the  mother-in-law  of  the 
informant. PW-1 is the uncle of the informant. PW-4 Jorina Bewa is 
the  only  independent  witness.  But  this  witness  namely  PW-4 
claimed not to see the occurrence held between the informant and 
the accused.
         As PW-1,2,3 and 5 are relatives, so their evidence must be 
scrutinised minutely so that the defence does not suffer from such 
evidence adduced by the witnesses who are relative to each other.
18.     According to PW-1 Abdul Jabbar, the occurrence took place 
at  about  3-30  P.M.  But  according  to   PW-3  Moriom  Bibi,  the 
occurrence  took  place  at  about  9-30  A.M.  According  to  PW-2 
Khabiruddin  Sk,  he  went  to  market  about  10-00/11-00  in  the 
morning.. PW-2 has not specified the time when the occurrence 
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took place. But according to PW-2, the occurrence took place when 
he  was  in  the  market.  PW-5  has  also  not  specified  when  the 
occurrence took place. So, there found variation in respect of time 
to take place occurrence in the evidence of PW-1,2 and PW-3.
19.    According to PW-3, there was exchange of words between 
the  accused  persons  and Moriom Bibi.  There  are  12/13  houses 
nearby  the  house  of  the  informantand the said neighbour came 
to   the    place   of   occurrence.  The   neighbours   must  have 
aware of it. But the prosecution examined not a single witness who 
beheld the occurrence.
20.    According  to  PW-1  Abdul  Jabbar,  he  heard  hue  and  cry 
towards the house of  the informant.  He went there and saw to 
drag Moriom Bibi  and Phulo Bewa by the accused persons to their 
house and they were assaulted by the accused persons. According 
to PW-1, he then left  for his house and after half  an house, he 
heard to set fire on the house of the informant. But he did not 
know to set fire on the house. 
       But according to PW-3 Moriom Bibi,  the accused persons 
entered into their household compound, assaulted them and set 
fire on their house. So, the evidence of PW-3 is that the accused 
persons set fire on their house instantly as soon as they entered 
into the  household compound.
        So, there found gulf between the evidence of PW-1 and PW-3. 
This gulf of evidence is a vital one. This may affect to prosecution 
case.
21.   The evidence of PW-1 and PW-3 that there was fire on the 
house of the informant is not supported by PW-5. PW-5 Phulo Bewa 
who claims to be present at the place of occurrence, is silent in her 
evidence that fire was set on their house by the accused. Setting 
fire on a house is not  common incident. If anything would have 
occurred, PW-5 must have deposed the same. Interestingly, PW-5 
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is quite silent in this respect.
22.      According  to  PW-1  Abdul  Jabbar,  the  informant  lodged 
another criminal case in respect of setting fire to his house by the 
accused. But  final report was submitted in the said case. PW-5 
Phulo Bewa also supported the evidence of PW-1. According to PW-
5, the informant lodged two cases against the accused.
          This evidence of PW-1 and PW-5 is totally denied by PW-2, 
the informant. When PW-1 and PW-5 evinced that informant lodged
criminal  case  against  the accused prior  to  this  case,  in  such a 
position mere denial by PW-2 Khabiruddin Seikh can't be accepted.
23.     Considering above all, it appears that the evidence of PW-
1,2,3 and PW-5 is  not free from doubt,  rather  their  evidence is 
imbibed with many anomalies and embellishment. Such evidence 
is not sufficient and satisfactory to prove the offence as alleged 
against the accused persons.
24.       The most important and vital thing is that non-examination 
of independent witness. It  is clear in the evidence of PW-2, the 
informant that his house is surrounded by many localities. If that is 
so, the neighbour  must have aware of the occurrence, if anything 
had  occurred.  But  the  prosecution  has  failed  to  examine  any 
independent witness to support the case. The only witness PW-4 
who is independent witness expressed  her ignorance about the 
occurrence. So, it is a lapse on the part of the prosecution.
25.      According to PW-2,3 and 5,  when PW-3 and PW-5 were 
detained in the house of the accused, PW-2 brought police from 
Agomoni Police Out Post and recovered PW-3 and PW-5.
       I have gone through the evidence of PW-7 Juran Ali, PW-8 
Minto Boro and PW-9 Manabendra Das, the Investigating Officers. 
But there found no iota of evidence that the police recovered PW-3 
and PW-5 from the clutch of the accused.
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        So,  the  evidence  of  PW-2,3  and  PW-5  that  the  police 
recovered PW-3 and PW-5 is not duly proved by the prosecution.
26.     PW-3  and  PW-5  both  have  claimed  that  they  sustained 
injuries as a result of assault by the accused. But both of them 
have  not  specified   in  their  respective  evidence  where  they 
sustained injuries.  According to them, they sustained injuries in 
their body.
         The evidence of PW-10 Dr. Kochir Ali Ahmed, Medical & 
Health Officer shows that he examined both Moriom Bibi and Phulo 
Bewa and found as follows:
       Examination of Moriom Bibi :  
     1. Bruise over right buttock (6”X5”), left buttock (6”X3”), colour 

is bruise.
     2. Abrasion on back (3”X 1”)
    3. Another bluish at occipital region, scalp, size (3”X2”), colour 

is bruise.
Investigation  :  The  chest,  X-ray  and  LS  spine.  X-rays  are 
normal.

       In his opinion, the doctor has mentioned that injuries are 
simple in nature, fresh in onset and caused by blunt object.
           Ext-1 is the medical report, Ext-1(1) is his signature.

          Examination of Fulo Bewa : 

        1. Bruise on back (3 inches X 4 inches), right arm (4”X2”), left 
 leg (4”X2”), colour is bruise.

   2. Abrasion on right hand (4”X1”)
   3. Scratch over right wrist and hand (3”X1”)
   4. Laceration (upper lip), inner space (3”X 1/2 X 1/4”) 
   5. Sub conjunctival haemorrhage right eye.

       Investigation : All X-rays of survival spine, chest and both feet
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are within normal limit.
     In his opinion, the doctor has mentioned that injuries are simple 
in nature, fresh in onset and caused by blunt object.
      Ext-6 is his injury report, Ext-6(1) is his signature. Ext-8 is X-ray 
plate along with report. Ext-8(1) is his signature.

      Since PW-3 and PW-5 have not specified where they sustained 
injuries,  in  such  a  position,  the  evidence  of  PW-10  can't  be 
accepted.
27.      I have also gone through the evidence of DW-1 and DW-2 
and it requires not to go in detail.
28.    Taking above all  aspects,  it appears that the prosecution 
evidence is not sufficient and satisfactory to prove the offences as 
alleged against the accused. The prosecution evidence is dearth of 
merit.
29.     The prosecution has failed to prove it's case U/s.143/447/ 
436/342/323  I.P.C  against  the  accused  persons  beyond  all 
reasonable doubt.
30.   Held,  the  accused  persons  are  not  guilty  U/s.143/ 
447/436/342/323 I.P.C.
31.    Accordingly, the accused persons are acquitted and set at 
liberty. The bail bonds are cancelled and the bailors are discharged 
from all liabilities.
          The case is disposed of. 
         Given under my hand and seal of this court on this 1st day of 
April, 2019.  

   Transcribed & Typed by               Addl.Sessions Judge 
 Dhubri  

           Stenographer
Court of the Addl. Sessions Judge
               Dhubri
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                                      A P P E N D I X

                    Prosecution Witnesses                  
             PW-1 Abdul Jabbar             
    PW-2 Khabiruddin Seikh     
    PW-3  Moriom Bibi               
    PW-4 Jorina Bewa               
    PW-5 Phul Bewa                  
    PW-6 Dr. Kochir Ali Ahmed  
    PW-7 Juran Ali                     
    PW-8 Minto Boro                
    PW-9 Manabendra Das         
    PW-10 Dr. Kochir Ali Ahmed 

Defence Witness : 
           DW-1 Ismail Ali
  DW-2 Gohir Ali Ahmed
          Prosecution Exhibit : 
          Ext-1 Injuryl Report of Moriom Bibi
          Ext- 2 Ejahar
 Ext- 3 Sketch Map
 Ext- 4 & 5 Seizure Lists
 Ext-6  Injury Report of Fulo Bewa 
 Ext-7 Chargesheet
 Ext-8 X-ray Report.

   Addl. Sessions Judge
              Dhubri

   


