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Assam Schedule VII, Form No. 132. 

HIGH COURT FORM NO. (J) 2 

HEADING OF JUDGMENT OF APPEAL/CASE 

DISTRICT: DHUBRI. 

IN THE COURT OF THE CIVIL JUDGE DHUBRI 

Present: -Smti D.Boro, A.J.S.     

               Civil Judge, Dhubri. 

 

Misc. Appeal No. 07/2017 
 04th day of April, 2019. 

 

1) The Estate Officer,          

N.F. Railway and 2 others  --------------     Appellants. 

VS. 

1) Biswanath Sah @ Saha   ---- ----------    Respondent. 

This appeal coming on this day(or having been heard on):-  02-03-19, 04-04-19. 

In the presence of: 

Mr. S.K.Das   -------------   Ld. Govt. Pleader for Appellants. 

Mr. B.K.Das          -------------  Ld. Advocate for Respondent. 

And having stood for consideration to this day, the Court delivered the following 

judgment: 

J U D G M E N T 

 

1. This appeal has been preferred by the appellants/opposite parties against the 

impugned order dated 24-04-2017 in Misc.(J) Case No.56/2017 (main T.S. 
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No.134/17) whereby Ld. Munsiff No.1, Dhubri allowed the prayer of temporary 

injunction. 

2. When appeal was admitted, LCR was called for and received. Respondent/ 

petitioner appeared and contested this appeal. 

3. The appellants/opposite parties have instituted this Misc. appeal against the 

respondent/petitioner on the following grounds:-  

a) The Ld. Trial Court Dhubri should have held that neither the aforesaid title suit 

as well as the corresponding Misc.(J) case is entertainable in the Civil Court 

since the Act specifically ousted the jurisdiction of the  Civil Court. 

b) The Ld. Trial Court ought to have made out the ingredients in their injunction 

petition for obtaining injunction order. 

c) The Ld. Trial Court is wrong restraining the Estate Officer against the 

execution of order communicated through notice vide No.W/557/FKM/AP/W-4 

dated 27-03-2017. 

d)  The Ld. Trial Court misconceived against the fact and law related to the case 

and illegally passed the order dated 24-04-2017 which is liable to be set aside. 

d) The Ld. Trial Court should have held that against the order of the Estate 

Officer of N.F. Railway communicated through notice dated 27-03-2017 is an 

appealable order and the appeal against the order of Estate Officer lies only in 

the Court of the Hon’ble District Judge, Dhubri having jurisdiction. 

e) The Ld. Trial Court should have held that the respondent/petitioner does not 

have any prima facie case and balance of convenience was also not in favour 

of the respondent, hence the petition for injunction in Misc.(J) Case 

No.56/2017 should have been refused dismissing the aforesaid Misc (J) case. 
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4. Now, I find it important to narrate the facts which lead to this appeal. In the 

petition the petitioner/plaintiff stated that the Kashi Ram Sah @ Kashi Ram Saha, 

grandfather of the petitioner/plaintiff and Mangal Ch. Sah @ Mangal Chandra 

Saha, father of the plaintiff/petitioner were the joint tenant of land measuring 

about ½ (half) bigha under Gauripur Raj Estate by paying land revenue to the 

Gauripur Raj Estate. Kashi Ram Sah @ Kashi Ram Saha constructed thatched 

house thereon and lived there with his family till his death. After acquisition of 

Gauripur Raj Estate by Govt. of Assam, the Revenue Department has issued 

khatian No.157, Dag No.411 comprising an area of land measuring 0B-1K-14L 

(one katha fourteen lessa) and 16L (sixteen lessa) covered by Dag No.608 at vill. 

Tiamari Part II under Dhubri Revenue Circle in the name of Mangal Chandra Sah 

@ Mangal Chandra Saha and Kashi Ram Sah @ Kashi Ram Saha. Mangal Ch. Sah 

@ Mangal Ch. Saha sold 50% of land out of 0B-1K-14L (one katha fourteen lessa) 

to Rash Mohan Ghosh and the said land is presently under possession of Ibrahim 

Sk. Biswanath Sah @ Biswanath Saha after death of his father Mangal Ch. Saha 

got his name recorded in the remaining part of land measuring 17L (seventeen 

lecha) in Jamabandi for surveyed vill. Tiamari Part II and patta No.107(old), 

336(new)  covered by Dag No.611(old), 28 (new). The said land is the suit land. 

The ASO, Dhubri issued Kecha Patta/Kheraji Myadi Patta against the same patta 

and dag. Periodic Khiraj Patta No.336, Dag No.28 has also been issued. The 

petitioner/plaintiff has been possessing the suit land with houses thereon with his 

family members and running his business in his own right to the knowledge of the 

OP/defendants and all persons of the locality. The notice u/S 5 (1) of the Premises 

(Eviction of Unauthorized Occupants) Act, 1971 issued by the Estate Officer, N.F. 

Railway, Alipurduar Junction (OP No.3) on behalf of the O.P./defendant No.1 and 2 
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has been wrongly issued as the suit land belongs to the petitioner/plaintiff. The 

land shown in the notice dtd.27/03/17 of N.F. Railway is within the suit land of this 

suit. Hence this petition.  

5. The opposite party has filed written objection. It is submitted in the W.S that the 

petition is not maintainable; there is no cause of action; barred by principle of 

estoppel, waiver and acquiescence; bad for non-pleading the ‘Union of India’ as 

well as ‘The Estate Officer of the N.F. Railway’ as party. This Court does not have 

jurisdiction to entertain the matter as the notice issued to the petitioner/plaintiff 

under the Public Premises (Eviction of Unauthorized Occupants) Act, 1971” does 

not attract the jurisdiction of this Court. The petitioner does not have any prima 

facie case and balance of convenience. It is further submitted that the Estate 

Officer of the N.F. Railway upon consultation of the relevant record as kept and 

maintained by the Railway Administration has found that the land containing to 

the old dag No.611 together with the Dag No.608, 609, 610 in the revenue village 

Tiamari Part II is in fact belong to the land of the N.F. Railway which got acquired 

by the Railway Administration sometimes in the year 1899-1900 at the time of 

British India. In the first settlement operation conducted by the State Govt. in the 

year 1960-61 the said land under the said dag was recorded as Railway khas and 

subsequent patta if any covering the said plot belonging to the N.F. Railway is 

believed to be forged and fake and none are entitled to issue patta against the 

aforesaid land belong N.F. Railway which was acquired for construction of the 

railway tack and allied purposes. Before the eviction order, the plaintiff/petitioner 

was given show cause notice as to why he shall not be evicted; but the 

plaintiff/petitioner had not submitted any reply of the same. Hence, the OP have 

issued the eviction notice. The opposite party have prayed to dismiss the petition.  
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6. Points for determination: 

(1) Whether the three golden principles for granting temporary injunction are 

present in the application filed by the respondent/plaintiff? 

(2) Whether the Ld. Trial Court erred in reaching the findings? 

7.  Discussions, reasons and decision: 

8. Point No. 1 and 2: 

9. Ld. Counsel of the appellant has given much stress on the point of jurisdiction and 

has submitted that the Civil Court has no jurisdiction to entertain matter covered 

by the Public Premises (Eviction of Unauthorized Occupants) Act, 1971.  

10. The matter of jurisdiction has to be looked into by the trial Court and in an appeal 

against granting of temporary injunction, the appellate Court need not look into 

the jurisdiction matter and should see about the presence of the principles for 

granting temporary injunction. Hence, this Court has nothing to do with the 

jurisdiction matter. 

11. The plaintiff claims that grandfather and father were tenant under the Gauripur 

Raj Estate. His grandfather and father paid revenue to the Gauripur Raj Estate. 

After acquisition of Gauripur Raj Estate, the revenue Department of government of 

Assam issued Khatian in the name of the grandfather and father of the 

plaintiff/petitioner for 0B-1K-14L (one katha fourteen lessa) and 16L land. 50% of 

the said land has been sold by the grandfather and father of the plaintiff. After 

death of his father, the plaintiff recorded his name in respect of the remaining part 

of the said land i.e. the suit land. The plaintiff has also received kecha patta, 

periodic khiraj patta. The plaintiff alleges that the defendants/OP illegally issued 

eviction notice to him. The plaintiff has his residential house over the suit land. 

Hence, the plaintiff has filed the title suit for declaration and permanent injunction.  
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12. On the other hand, the defendants/OP claim that the suit land belongs to the land 

of the N.F. Railway who was acquired by the Railway Administration sometimes in 

the year 1899-1900 at the time of British India. In the first settlement operation 

conducted by the State Govt. in the year 1960-61 the said land was recorded as 

Railway khas. The plaintiff has concocted the story to grab land of the N.F. 

Railway. So, I find that there is a prima facie case which requires adjudication on 

merit. 

13. As the plaintiff has residential house over the suit land, the plaintiff/petitioner will 

suffer more inconvenience in absence of the temporary injunction order then the 

OP/defendants/appellants. The appellants/defendants claim the suit land to be 

land of the N.F. Railway. There is nothing on record that the suit land is part of 

any construction of railway track undertaken by the railway administration and the 

suit land is urgently required for that purpose and the public work has been 

hampered by the passing of the temporary injunction order. If the suit land 

belongs to the Railway Department and the plaintiff fails to prove his ownership 

over the same, the plaintiff will lose his case. But the subject matter of the suit 

should be preserved the disposal of the title suit on merit. I consider that if the 

plaintiff/respondent is evicted by the OP/defendants, the plaintiff/respondent will 

suffer irreparable loss.  

14. Hence, I find that all the three golden principles for granting temporary injunction 

are present in the instant application of the plaintiff/respondent. This appeal has 

no merit. 

15. In view of the discussions, the Misc Appeal is dismissed on contest without cost. 

The impugned order dated 24-04-2017 passed in Misc.(J) Case No.56/2017 (main 
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T.S. No.134/17) by Ld. Munsiff No.1, Dhubri is affirmed. No interference is 

required.  

16. Send back LCR along with a copy of judgment. 

17. Given under my hand and seal of this Court this 4th day of April 2019. 

           Typed by me – 

 

              D. Boro                                                                         D. Boro 

        Civil Judge, Dhubri                                                       Civil Judge, Dhubri 

 

 


