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IN THE COURT OF JUDICIAL MAGISTRATE FIRST CLASS,
DHUBRI

C.R. Case No. 5742/14
U/S 420/34 IPC

SUNIL PAUL ……………………. COMPLAINANT
                                      -VS-

                             1. BITTU PAUL
                             2. SUDHIR PAUL
                             3. KHAMA PAUL…….ACCUSED PERSONS

PRESENT:- SMTI. SANGITA HALOI, LL.M., A.J.S.
 JUDICIAL MAGISTRATE FIRST CLASS

DHUBRI

COUNSEL  FOR  THE  COMPLAINANT:-  MR.  R.K.  VERMA,
LEARNED  ADVOCATE

COUNSEL FOR THE ACCUSED:-       MR. ANUPAM RAY, 
LEARNED ADVOCATE

EVIDENCE RECORDED ON :- 20/03/17, 12/10/17 & 24/08/18
ARGUMENT HEARD ON:-           26/03/19
JUDGMENT DELIVERED ON:-     08/04/19

JUDGMENT

1. In this case, accused Bittu Paul along with three other accused

are  facing  trial  u/s  323/447/34  IPC  for  the  case  filed  by  the

complainant Sunil Paul.

2. The brief of the complainant story is that on 21/09/13 at about

10 hour accused Sudhir Paul along with other accused pressed his

neck and used filthy language against him and told that he had

recorded the land in his name. The complainant contended that the

accused  mutated  his  name  in  the  property  by  leaving  the

complainant  and  his  sister.  The  complainant  contended that  the

accused in conspiracy with the Lat Mandal had recorded his names.

Being aggrieved by the act of the accused, the complainant filed

this case.

3. Initially this case was sent to the Dhubri PS for investigation and

submitting the Final Form. But the I.O. had filed the Final Form in

this case. Being aggrieved the complainant filed objection petition

against  the  Final  Report  and  the  then  Learned CJM,  Dhubri  was

pleased to take cognizance u/s. 420/468/34 IPC and transferred the
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case before this court for trial. After that my Ld. Predecessor was

pleased  to  issue  summons  against  the  accused  and  they  have

appeared before the court  after  receipt  of  summons.  They were

released on court bail.

4.  At  the  stage  of  evidence  before  charge,  the  complainant

examined 3 numbers of witnesses and on the basis of the available

materials  on  record,  the  substances  of  the  accusation  U/S

447/323/34 IPC were read over and explained to the accused to

which they pleaded not guilty and claimed to be tried. At the stage

of evidence after charge, the complainant side could produce only

two  witnesses  for  cross-examination.  The  complainant  inspite  of

giving several chances could not produce PW.3 Sajal Ray for cross

examination. Hence after hearing both sides the evidence of PW.5

Sajal Ray was expunged.

5. After closure of the evidences of the complainant side the case

was posted for recording the statements of the accused persons u/s

313 Cr.PC. But from that of stage of recording the statements of the

accused persons the complainant stopped appearing.  But as the

case had reached the final stage this court proceeded to record the

statement of the accused persons u/s 313 Cr.PC and the same were

recorded of the accused which was of total denial. Defence side did

not examine any witness. Accordingly the court proceeded to hear

the argument put forwarded by the learned counsel for the defence

side as well as gone through the evidence available on record. 

 POINT FOR DETERMINATION :

i. Whether the accused on 21/09/13 at 10 a.m.

voluntarily caused hurt to the complainant in

furtherance  of  common  intention  and

thereby  committed  the  offence  punishable

u/s 323/34 IPC?

ii. Whether  the  accused  on  the  same  date,

time and place committed criminal trespass

by  entering  into  the  homestead  of  the

complainant  with  an  intention  to  caused
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hurt  to  the  complainant  in  furtherance  of

common  intention  and  thereby  committed

the offence punishable u/s 447/34 IPC?

DISCUSSION, DECISION AND REASONS THEREOF

6. In this case the complainant Sunil @ Sushil Paul was examined as

PW-1 and his wife Saraswati Paul was examined as PW.2.

7.  During  the  evidence  of  PW.1,  he  said  that  he  was  the

complainant of this case. Ext.1 was the FIR and Ext.1(1) was his

signature. He deposed that accused are his brother and his sons.

He said that on 21/09/13 he was cleaning the books in his veranda.

At that time all the accused came to his house and started scolding

him.  Accused  Sudhir  pressed  his  neck  and  other  accused  was

beating in his chest with hands. He said that his wife and son saved

him from the accused. He further deposed that accused asked him

to leave and vacate the house as that house belong to them. On

being suspicious he then went to Settlement Office to inquire about

the land which was there in the name of his mother. There he came

to know that accused mutated the land in the name of himself and

the accused by leaving behind his sisters.

              During his cross examination he admitted that since 2012

he had landed dispute with his brother. He said that the Dhurbi PS

in near his residence. He denied the suggestion that he tried to

grab the land of the accused. He denied the suggestion that he had

filed a false case to harass the accused. He denied the suggestion

that accused did not beat him.

8. PW.2 Saraswati Paul deposed that complainant is her husband.

Accused Sudhir is her brother-in-law and others are her nephews.

She said that in the year 2013 at about 10 a.m. she was cooking

inside and her husband was there in the veranda. Then she saw

accused Sudhir came and pressed the neck of the complainant and

other accused gave fist blow in the chest of the complainant by

asking them to vacate their house. She said on her arrival with her

sons, accused left the place.

           During cross examination she said that they had landed
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dispute since 2013. She said that there are residences of Naranyan

Kundu, Kush Karmakar, Lab Karmakar near the P.O. She denied the

suggestion that accused did not assault her husband. She denied

the suggestion that her husband filed a false case to grab the land

of the accused. 

APPRECIATION OF EVIDENCES

9. Since both the points for determination are intricately connected,

I deem it proper to discuss both the points together.

10.  Before  discussing  or  appreciating  the  evidences  on  record  I

would  like  to  reiterate  the  facts  mentioned  in  the  complaint

petition. The complainant petition shows that the accused Sudhir

Paul acted as per the instruction of the other accused. According to

the complainant all the accused pressed the neck of the accused.

The complainant contended that the names of his sisters were not

included  in  their  property  and  according  to  him  the  accused

committed forgery with the help of the Lat Mandal.

11. Now the complaint petition shows that the complainant did not

list his sisters as witness in this case. He had also did not name any

Lat Mandal as an accused in this case. It appears to me that the

complainant was fighting on behalf  of his sisters.  But the sisters

being the victims were never produced before this court. Further it

appears from the evidence of PW.1 and PW.2 that both sides have

old pending land dispute. But the complainant did not produce or

exhibit a single document in support of his contentions.

12. Further from the evidence of PW.1 it appears that soon after the

incident  he  went  to  the Settlement  Office instead of  hospital  or

police station. The complainant’s wife admitted that the Dhurbi PS

was  adjacent  to  her  house.  Hence  it  appears  to  me  that  the

complainant side could not substantiate realistically as to why they

did not approach the police on the same day. I also find no valid or

cogent ground for the delay caused in filing this case.

13. Now coming to the evidence on record, it appears that except

the  complainant  and  his  wife  no  independent  witness  was

examined  by  the  complainant  side,  including  his  son  or  sisters.

Admittedly the incident happened in a verandah in bright day light ,
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but even after that no independent witness was listed or by the

complainant side. Further there is no medical evidence in support of

the injury as alleged by the complainant.

14.  Further  the  evidence  of  PW.1  and  PW.2  are  not  appearing

sufficient to establish that the accused caused hurt by trespassing

into  the  house  of  the  complainant  side  to  bring  home  the

ingredients of the offences u/s. 447/323/34 IPC.

15. Considering all above discussions I come to the safe conclusion

that  the  complainant  had  miserably  failed  to  establish  the  case

against  the  accused  persons  beyond  all  reasonable  doubt.

Accordingly the accused are given benefit of doubt. The accused

are acquitted and set at liberty forthwith.

16. The bail bonds of the accused persons are further extended for

the period of 6 months under section 437-A Cr.P.C.

17. Given under my hand & seal of this Court and delivered in the

open Court on this 8th day of April, 2019 at Dhubri.

  (SANGITA HALOI)
             Judicial Magistrate First Class

Dhubri
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APPENDIX

COMPLAINANT’S WITNESSES:

1. P.W-1  Sunil Paul
2. P.W-2 Saraswati Paul

DEFENCE WITNESSES : 

Nil

EXHIBITED DOCUMENTS: 

Nil 

                                         (SANGITA HALOI)                  
Judicial Magistrate First Class

  Dhubri

                                      
                                              


