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BEFORE THE MEMBER ::::::::::: MACT ::::::::::: DHUBRI

MAC Case No.210/2014

Parties:-

Hatem Tai
S/O: Alhaj Mokbul Hussain
VILL: Fekamari
P.O: Fekamari
P.S: South Salmara
Dist: Dhubri, Assam

….Claimant

Vs.

1.Sohidur Rahman Sarkar

S/O: Late S. Ali Sarkar

VILL: Raghupara

P.O: Fekamari

P.S: South Salmara

Dist: Dhubri, Assam

(Driver of the vehicle No.ML-08-D/2028)

2.Askar Ali

S/O: Late Wasuddin Sk

VILL: Charkasaripara

P.O: Fulerchar

P.S: Sukchar

Dist: Dhubri, Assam

(Owner of the motor cycle No.ML-08-D/2028)

3.The National Insurance Company Limited

Represented by its Branch Manager

Branch Office, Dhubri

P.O., P.S. & Dist: Dhubri, Assam

4.Oriental Insurance Company Limited

Represented by its Branch Manager

Branch Office, Dhubri
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P.O., P.S. & Dist: Dhubri, Assam ..Opp.

Parties 

Present: - Sri Anup Narayan Ghosh, Member, MACT, Dhubri 

Appearance:-

Sri M. Khan, S.K. Choudhury & S.R. Islam, Advocates for the claimant

Sri Abdul Halim Sk, Advocate for OP No.1 & 2

Smt. Prabha Jain, Advocate for OP No.3 & 4

Date of argument:  03-04-2019

Date of judgment:  03-04-2019

Judgment 

This claim petition has been filed by the claimant U/s. 166

of  M.V.  Act  for granting compensation in respect  of  motor  vehicular

accident which occurred on 12-10-2013 at about 7:55 P.M. 
Claimant’s  case in brief  is  that on 12-10-2013 at about

7:55 P.M. claimant along with pillion rider named Shajahan Sk started

riding by the motor cycle bearing registration No.AS-01-AR/0802 (Bajaj

Pulsar)  from  Hatsinghimari  Super  Market  to  proceed  towards  their

residence at Fekamari and when the vehicle reached near Sarbajanin

Jatiya  Vidhalaya  at  Hatsinghimari  on  PWD Road  at  about  8:00  P.M.

another motor cycle bearing registration No.ML-08-D/2028 (Hero Super

Splendor) coming from opposite direction and suddenly hit the front

side of  the said  motor  cycle.   Accident took place due to rash and

negligent driving by the driver of the motor cycle bearing registration

No.ML-08-D/2028.  As a result of the said accident he along with pillion

rider named Shajahan Sk sustained grievous injuries in various part of

his body.   After the accident injured was admitted at  Sub-Divisional

Civil  Hospital  and  discharged  on  13-10-2013.   In  respect  of  the

aforesaid  accident  he  had  sustained  expenditure  amounting  to  Rs.

40,000/- for his medical expenditure.
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In  respect  of  the  case  a  police  case  was  registered  in

South Salmara police station and South Salmara P.S. had registered a

case vide South Salmara P.S.  Case No.180/13 U/s.  279/339/427 IPC.

Claimant  prayed  before  the  Hon’ble  Court  to  award  compensation

amounting  to  Rs.  20,000/-  along  with  interest  from  the  date  of

institution of this case till realisation.
On receipt of  this  petition an MAC Case was registered

and summon was issued to opposite parties.  On receipt of summon OP

No.1 & 2 driver and owner of the offending vehicle bearing registration

No.ML-08-D/2028  (Hero  Super  Splendor)  had  appeared  through  his

counsel  and  filed  written  statement.   The  main  contentions  of  the

written statement submitted by OP No.1 & 2 are as follows:
That this claim petition is not maintainable in its present

form and manner,  that  claim petition  is  partly  admitted  and partly

denied  by  the  answering  OP,  answering  OP  No.1  admitted  the

occurrence dated 12-10-2013 but OP No.1 had mentioned that due to

rash and negligent driving the said accident took place, that OP No.2 is

the  registered  owner  of  the  vehicle  had  mentioned  that  vehicle  in

question is duly insured with National Insurance Company Limited and

insurance  policy  is  valid  upto  17-09-2014  covering  the  date  of  the

accident.  OP No.1 further stated in the written statement that OP No.1

is the nephew of OP No.2 and OP No.2 is duly authorized by OP N o.1

for riding or use the vehicle for his personal used and as a result OP

No.1 have been using the vehicle being No.ML-08-D/2028 for the last

three months and OP No.1 had also driving licence on the date of the

accident and same is valid on the date of the accident.  OP No.1 & 2

further stated in the written statement that they have no liability to

pay  any  compensation  to  the  claimant  as  vehicle  in  question  was

insured with National Insurance Company Limited and insurance policy

is also valid covering the date of the accident.  OP No.1 & 2 prayed

before the Hon’ble Court to dismiss the claim petition against them

with costs.
OP  No.3  National  Insurance  Company  Limited  had

appeared through his counsel and filed written statement.  The main

contentions  of  the  written  statement  submitted  by  OP  No.3  are  as

follows:
That there is no cause of action for the claim made by the

claimant against the answering OP, the present claim petition is not
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maintainable in its present form and manner under the provisions of

M.V. Act or Rules framed there under, that answering OP denies any of

his liability under the present claim, that the accident did not cause

due to the vehicle insured with answering OP, that the answering OP

have no personal knowledge about correctness of the statement has

made in para-1 to 21 of the claim petition and as such claimant is to

put strict proof thereof, that the liability of the OP, if any, is subject to

the terms and condition as specified in the policy of insurance and also

under the requisite provisions of Section 64 VB of the Insurance Act or

rule framed there under, that answering OP seeks protection U/s. 147

and 149 of the M.V. Act.  OP prayed before the Hon’ble Court to dismiss

the claim petition with costs.
OP  No.4  Oriental  Insurance  Company  Limited  had

appeared through his counsel and filed written statement.  The main

contentions  of  the  written  statement  submitted  by  OP  No.4  are  as

follows:
That there is no cause of action for the claim made by the

claimant against the answering OP, that the present claim petition is

not maintainable in its present for and manner and under the provision

of M.V. Act or rules framed there under and under the policy condition,

that  answering  OP  is  not  aware  of  the  criminal  proceeding,  that

accident did not cause due to the vehicle insured with answering OP,

that the age, occupation and income of the injured are also denied by

the answering OP, that validity of the driving licence of the driver of

the alleged vehicle on the date of the accident, fitness, route permit,

etc  of  the  said  offending  vehicle,  MVI  Report,  police  report  of  the

alleged  accident  claimant  is  therefore  liable  to  make  strict  proof

thereof, that liability, if any, is subject to the terms and condition as

specified  in  the  policy  of  insurance  and  also  under  the  requisite

provision of Section 64 VB of the M.V. Act or the rules framed there

under, that answering OP seeks protection U/s. 147 and 149 of the M.V.

Act.  OP prayed before the Hon’ble Court to dismiss the claim petition

with costs.
After  going  through  the  pleadings  of  both  sides  my

learned predecessor had framed the following issues:
1. Whether  the  accident  took  place  due  to  rash  and

negligent driving of the vehicle No.ML-08-D/2028 and
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AS-01-AR/0802 and claimant sustained injures due to

the said accident?
2. Whether the offending vehicle was duly insured with

M/s.  National  Insurance  Company  Limited  /  M/s.

Oriental  Insurance  Company  Limited  at  the  time  of

accident?
3. What shall  be just  and proper  compensation and by

whom payable?
4. Whether the claimant  is  entitled to get the relief  as

prayed for?

   DECISION AND REASONS THEREOF

ISSUE NO.1, 2, 3 AND 4: As all these issues are inter-

related so they are taken up together for discussion and decision.

In a claim case burden lies on the claimant to prove his

case.   In  the  instant  case  several  opportunities  were  given  to  the

claimant  to  produce  his  evidence  to  face cross  examination  by the

counsel  of  the  insurance  company.   Although  several  opportunities

were given to the claimant to produce his witness but since 20-04-2018

claimant  side  was  absent  without  taking  any  step.   Accordingly

evidence of the claimant side is closed today.

Learned  counsel  on  behalf  of  insurance  company  had

cited decision of Hon’ble Gauhati High Court as reported in 2016 (5)

GLR 580 Nuruddin Ali v. Fayez Ali Khan and & Another.  In the said case

our Hon’ble High Court held that MACT Court has no power to dismiss

the case for default but to decide the claim petition on merit.  Non

production of evidence Tribunal shall be at liberty to pass no award.  In

the instant case claimant side has failed to submit any evidence to

prove his case.  So, in view of the decision of Hon’ble Gauhati High

Court as cited earlier Tribunal shall be at liberty to pass no award.  In

the instant case as claimant side has failed to submit their evidence on

affidavit although several opportunities were given to the claimant side

to  substantiate  their  case.   Accordingly  this  case  is  dismissed  and

claimant is not entitled to get any compensation.  Accordingly this case

is disposed of. 
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       Given under my hand and seal of this court this 03rd day of April,

2019

Dictated & corrected by me 

 Member, MACT, Dhubri.      Member,  MACT,

Dhubri.


