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BEFORE THE MEMBER ::::::::::: MACT ::::::::::: DHUBRI

MAC Case No.28/2015

Parties:-

Khadem Ali 
S/O: Late Rukun Uddin
VILL: Tarangajhar
P.O: Jamadarhat
P.S: Fakirganj
Dist: Dhubri, Assam

..Claimant

Vs.

1.National Insurance Company Limited

Beltola Branch, Baisistha, Guwahati

Represented by Branch Manager

Dhubri Branch

GTB Road, Dhubri 

P.O., P.S. & Dist: Dhubri, Assam

(Insurer of the vehicle No.AS-01-DC/5479 – Bus)

2.Habibar Rahman
S/O: Halim Uddin
C/O: Azad Ali
R/O: Chandan Nagar, 
Nagorik Path, House No.20
P.S: Hatigaon, Guwahati
Dist: Kamrup, Assam
(Owner of the vehicle No.AS-01-DC/5479 – Bus)

3.Amir Mollah
S/O: Abdul Jalil Mollah
VILL: Khushbari
P.O: Airkata
P.S: Fakirganj
Dist: Dhubri, Assam
(Driver of the vehicle No.AS-01-DC/5479 – Bus) ..Opp.

Parties 

Present: - Sri Anup Narayan Ghosh, Member, MACT, Dhubri 
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Appearance:-

Sri Baharul Islam & Anowar Hussain, Advocates for the claimant

Sri S.K. Das, Advocate for OP No.1

None appeared for OP No.2

Sri S. Islam, Advocate for OP No.3

Date of argument:  16-03-2019

Date of judgment:  26-04-2019

Judgment 

This claim petition has been filed by the claimant U/s. 166

of  M.V.  Act  for granting compensation in respect  of  motor vehicular

accident which occurred on 01-10-2013 at village Tarangajhar on PWD

Road under Fakirganj P.S.
Claimant’s case in brief  is that on 01-10-2013 at about

8:15 A.M.  while claimant  along with Moinul  Hoque,  Rahimuddin and

Shomej Ali were walking on the left side of the PWD Road at village

Tarangajhar  at  that  time  one  bus  bearing  registration  No.AS-01-

DC/5479  (Dayer  Modina)  was  proceeding  towards  Guwahati  from

Fakirganj driven by its driver in a very rash and negligent manner hit

one electric poll  and also dashed him along with other pedestrians.

Due to heavy impact electric poll broken and fell over the pedestrians.

As a result of the said accident he sustained multiple grievous injuries

in various parts of his body including head injury.  
 The accident took place due to rash and negligent driving

by  the  driver  of  the  offending  bus  bearing  registration  No.AS-01-

DC/5479.  Claimant side further stated in his claim petition that due to

said accident he sustained severe injury along with multiple injuries in

different parts of his body including grievous head injury and soon after

the accident he was admitted at 200 bedded Civil Hospital, Goalpara

but considering the gravity and seriousness of injury concerned doctor
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of the Civil Hospital referred the injured to GMCH, Guwahati for better

treatment and accordingly he was admitted at GMCH, Guwahati as an

indoor patient.  He was in the hospital as an indoor patient upto 08-10-

2013. 
 Claimant  side  further  stated  in  his  claim  petition  that

operation of brain and head was done and continuing medicines till

date but in the mean time one of the victim of the said accident named

Moinal  Hoque  Mollah  had  received  compensation  from this  tribunal

dated 01-10-2013.  Claimant side further stated in is claim petition that

he was confined in bed at home and he developed severe pain on his

head and other parts of his body and unable to do any work for the

said accident.  He further stated in his claim petition that due to said

accident he sustained grievous injury on his head and facing difficulty

in walking and cannot do any work from the date of the accident and

became physically weak.
Claimant side further stated in his claim petition that at

the time of accident he was 40 years old and he was a businessman by

profession and was doing his business as ferry and whereby he used to

earn Rs. 12,000/- per month but due to physical inability he lost his

earning capacity.  
 Claimant side further stated in his claim petition that in

respect  of  the  aforesaid  accident  an  FIR  was  lodged  before  O/C

Fakirganj  P.S.  and  O/C  Fakirganaj  P.S.  had  registered  a  case  vide

Fakirganj P.S. Case No.225/13 U/s. 279/338/427 IPC against the driver

of the offending bus.  Claimant side further stated in his claim petition

that  he  prayed  before  the  Hon’ble  Court  to  award  compensation

amounting  to  Rs.  8,00,000/-  along  with  interest  from  the  date  of

institution of this case till realisation.
On  receipt  of  summon  issued  from  the  court  OP  No.1

insurer  of  the  vehicle  had  appeared  through  his  counsel  and  filed

written  statement.   OP  No.2  owner  of  the  offending  vehicle  had

received  summon  from court  but  did  not  turn  up,  hence  this  case

proceeded ex-parte against OP No.2.  OP No.3 driver of the offending

vehicle had appeared through his counsel and filed written statement.
The main contentions of the written statement submitted

by OP No.1 i.e. insurer of the offending vehicle are as follows: 
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That this claim petition is not maintainable in its present

form  and  manner,  that  there  is  no  cause  of  action  against  the

answering OP, hence claim petition is liable to be dismissed, that claim

petition is baseless, speculative and does not entertain able under law,

that the answering OP does not admit the alleged accident also denies

that alleged accident was caused due to rash and negligent driving of

the vehicle allegedly insured with the answering OP, that the accident,

if any, has been caused due to negligence contributed by the injured

himself and hence claim against National Insurance Company Limited

is liable  to  be dismissed,  that  the contents  of  para-22 of  the claim

petition are denied, that the driver of the vehicle allegedly insured with

answering OP was  not holding a valid and effective driving licence at

the  time  of  accident  and  further  was  not  qualified  for  holding  or

obtaining such driving licence, that the answering OP seeks protection

U/s. 147 and 149 of the M.V. Act, that as regard to para-8 & 9 of the

claim  petition  answering  OP  hereby  submits  that  claimant  or  the

relevant  official  may  be  issued  necessary  directives  to  cause

production of the police report or other relevant papers for the claim to

be  substantiated,  that  the  route  permit,  valid  and  effective  driving

licence, registration documents, fitness certificate of the vehicle to be

directed to be produced by the owner otherwise it shall be presumed

that  there  is  statutory  violation  of  the  policy  condition  and  hence

answering OP is not responsible towards any liability and the claim, if

any,  is  also  subject  to  the compliance of  the Section 64 VB of  the

Insurance Act.  That the answering OP hereby craves and leave to file

additional  amended  written  statement  if  necessary.   Under  the

aforesaid circumstances OP prayed before the Hon’ble Court to dismiss

the claim petition with costs.
After  going  through  the  pleadings  of  both  sides  my

learned predecessor had framed the following issues:
1. Whether  the  accident  took  place  due  to  rash  and

negligent  driving  of  the  vehicle  No.AS-01-DC/5449

(Bus)  and  claimant  sustained  injuries  due  to  said

accident?
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2. Whether the offending vehicle was insured with M/s.

Oriental  Insurance  Company  Limited  at  the  time  of

accident?
3. What shall  be just  and proper compensation and by

whom payable?
4. Whether claimant is entitled to get the relief as prayed

for?  
In the instant case claimant side had examined only one

witness.  OP side did not adduce any evidence. 

DECISION AND REASONS THEREOF

ISSUE No. 1 to 4: As all these issues are inter-related so

they are taken up together for discussion and decision.

Evidence led by claimant side are briefly discussed.

CW-1 Khadem Ali claimant in his evidence on affidavit had

stated that he is the claimant of this case and he is well acquainted

with  the  facts  of  the  case.   He  further  stated  in  his  evidence  on

affidavit that on 01-10-2013 at about 8:15 A.M. while he along with one

Moinal Hoque Mollah, Rahimuddin, Shomesh Ali  were walking on the

left  side  of  PWD Road  at  village  Tarangajhar  at  that  time  one  bus

bearing registration No.AS-01-DC/5479 which was proceeding towards

Guwahati from Fakirganj driven by its driver in a high and excessive

speed and dashed one electric poll and after that vehicle dashed him

along with other pedestrians.  

He further stated in his evidence on affidavit that due to

heavy impart of the electric poll the said electric poll was broken and

fell  over  the  said  pedestrian.   As  a  result  of  the  said  accident  he

sustained  multiple  grievous  injuries  in  various  parts  of  his  body

including head injury.

The accident took place due to rash and negligent driving

by  the  driver  of  the  offending  bus  bearing  registration  No.AS-01-

DC/5479.   He  sustained  several  injuries  along  with  other  multiple

injuries in different parts of his body and soon after the accident he
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was admitted at 200 bedded Civil Hospital, Goalpara but considering

the gravity and seriousness of injury doctor of the said hospital referred

the injured to GMCH, Guwahati for better treatment and accordingly

injured was admitted at GMCH, Guwahati as indoor patient and he was

there in the said hospital till 08-10-2013 and operation was done in his

brain  and  continuing  medicines  as  advised  by  doctor  but  in  the

meantime one victim of the said accident namely Moinul Hoque Mollah

get compensation from the tribunal due to the said accident dated 01-

10-2013.

He further stated in his evidence on affidavit that he was

confined to bed and he developed severe pain on his head and other

parts of his body.  That due to the aforesaid injury sustained by the

injured he is facing difficulty in walking / climbing and cannot do any

work from the date of accident and became physically weak.  

 He further stated in his evidence on affidavit that at the

time of accident he was 40 years old and he was a businessman by

profession and he was doing his  business as ferry  and whereby he

earned Rs. 12,000/- per month but due to physical inability he lost his

earning capacity.

In  respect  of  the  aforesaid  accident  a  police  case  was

registered  vide  Fakirganj  P.S.  Case  No.225/13  U/s.  279/338/427  IPC

against  the  driver  of  the  offending  vehicle.   Claimant  side  had

exhibited  following  documents  through  his  evidence.   Ext-1  is  the

certified  copy  of  FIR,  ext-2  is  the  Form  No.54  Report,  ext-3  is  the

Discharge  Slip  of  200  bedded  Civil  Hospital,  Goalpara,  ext-4  is  the

Discharge  Slip  issued  by  GMCH,  Guwahati,  ext-5  to  14  are  Clinical

Reports,  Pathological  Reports,  ext-15  to  25  are  Money  Receipts

amounting to Rs. 3,055/-, ext-26 to 36 are Medicines Vouchers (Cash

Memos) of Rs. 17,000/-.

Learned  counsel  on  behalf  of  insurance  company  had

cross examined the said witness and in his cross examination he had

stated that at the time of accident they were four in numbers and they
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were going side by side coming on the side of the PWD Road at village

Tarangajhar when the bus bearing registration No.AS-01-DC/5479 had

hit the electric poll thereafter hit him along with other pedestrians.  He

further  stated  in  his  cross  examination  that  he  had  not  impleaded

Electricity Board as a party in this case.  He further stated in his cross

examination that he was not moving on the left side of the road at the

relevant time of accident.  He denied in his cross examination that the

bus driver was not responsible for the aforesaid accident.  He further

stated  in  his  cross  examination  that  FIR  had  been  lodged  by  his

brother.   He  denied  in  his  cross  examination  that  his  brother  had

lodged a false FIR in respect of the alleged occurrence.  He denied in

his cross examination that the medical vouchers submitted by him are

all fabricated.  He further stated in his cross examination that he had

not submitted any certificate issued by competent medical practitioner

regarding the limping while walking on the road.  He further admitted

in his cross examination that he had not furnished any certificate from

the competent authority regarding his claim that he had expended Rs.

12,000/- for his medical treatment.  He denied in his cross examination

that  his  claim with  regard to having spent of  Rs.  1,50,000/-  for  his

medical  treatment  is  not  true.   He  further  admitted  in  his  cross

examination that he had not submitted X-Ray Report or X-Ray Plate

with regard to his claim that he had sustained fracture injury due to

aforesaid accident.  He further stated in his cross examination that he

had no knowledge whether driver of the offending vehicle had valid

and effective driving licence at the time of alleged occurrence or not.

He  further  admitted  in  his  cross  examination  that  they  have  not

submitted any Charge Sheet and MVI Report in the court.  He denied in

his cross examination that he is not entitled to get any compensation

from OP insurance company.

Perused the exhibited documents minutely.  Perused also

evidence  adduced  by  the  claimant  side.   On  going  through  the

evidence adduced by the claimant side and on close scrutiny of the
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exhibited  documents  I  find  that  claimant  side  had  exhibited  some

documents namely, ext-1 is FIR which was lodged by one Samser Ali.  

I  have  perused  the  Form  No.54  Report  i.e.  ext-2

documents  minutely.   As  per  ext-2  vehicle  No.AS-01-DC/5471  was

insured  with  OP  No.1  i.e.  National  Insurance  Company  Limited  and

insurance policy is valid upto 25-03-2014.  As the accident took place

on 01-10-2013 at village Tarangajhar on PWD Road under Fakirganj P.S.

As per claim petition and also evidence of the claimant side the alleged

accident  took  place  on  01-10-2013.   As  insurance  policy  is  valid

covering the date of the accident so OP insurance company is liable to

pay compensation to the claimant.

In the instant case OP No.3 driver of the offending vehicle

had appeared and contested this case and filed written statement.  I

have gone through the written statement submitted by OP No.3 i.e.

driver of the offending vehicle.  OP No.3 driver of the offending vehicle

had submitted written statement along with copy of driving licence.  As

per said driving licence, driving licence of the driver of the offending

vehicle is valid till 07-08-2016.  As accident took place on 01-10-2013

so  driving  licence  of  the  driver  is  valid  covering  the  date  of  the

accident.

Claimant side had exhibited Discharge Slip issued by 200

bedded Civil Hospital, Goalpara, Assam.  As per Discharge Slip claimant

named Khadem Ali was admitted in the aforesaid hospital on 01-10-

2013 and on the same date he was discharged from the hospital and

referred  to  GMCH,  Guwahati.   Doctor  diagnosed claimant  sustained

head injury.  Claimant side had submitted some pathological reports of

GMCH,  Guwahati  and  discharge  slip  of  Guwahati  Medical  College  &

Hospital.  As per Discharge Certificate claimant was admitted in GMCH,

Guwahati  as  an  indoor  patient  on  01-10-2013  along  with  CT  Scan

Report,  Pathological  Report  and  other  reports.   Claimant  side  had

submitted CT Scan Report of brain issued by GMCH, Guwahati.  As per

said  report  multiple  comminuted depressed fracture  noted involving



9

frontal bone extending inferiorly to involve walls of left frontal sinus,

floor of ACF, medial wall of left orbit, anterior and posterior lateral walls

of left maxillary sinus.  Fracture also noted involving greater wing of

left sphenoid and right parietal bone.

So, it is clear from the said CT Scan Report that claimant

had sustained head injury due to aforesaid accident.   Claimant side

had submitted some bills  and vouchers relating to  his  treatment in

GMCH,  Guwahati  and  I  have  gone  through  the  medical  bills  and

vouchers and found that claimant had submitted bills and vouchers

amounting to Rs. 19,210/-.

As claimant was in hospital as an indoor patient in GMCH,

Guwahati so he is entitled to get compensation under the head of pain

and suffering amounting to Rs. 40,000/-.  As claimant has submitted

bills  and  vouchers  amounting  to  Rs.  19,210/-  and  duly  proved  the

same.   Although  OP  insurance  company  had  cross  examined  the

witness at length but could not able to discredit the witnesses of the

claimant on vital points.  So, I am opinion that claimant is entitled to

get compensation amounting to Rs. 40,000/- under the head of pain

and sufferings and Rs. 19,210/- regarding medical expense vouchers

for his treatment in GMCH, Guwahati and other hospitals. 

Thus, in total, the claimant is entitled to get Rs. 40,000/-

+ Rs. 19,210/- = Rs. 59,210/- as compensation.

ORDER 

In  the  result,  claim  petition  is  allowed  awarding  Rs.

59,210/-  (Rupees Fifty Nine Thousand Two Hundred Ten) only to the

claimant payable by OP No.1, M/s. National Insurance Company Limited

through an account payee cheque.  An interest at the rate of 8% per

annum is allowed on the total compensation from the date of filing of

claim petition i.e. 30-01-2015 till realisation.
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     Given under my hand and seal of this court this 26 th day of April,

2019

Member, MACT, Dhubri.       Member,  MACT,

Dhubri.

APPENDIX 

 MAC Case No.28/2015

Claimant’s witness : CW-1 Khadem Ali

 Exhibits 

Ext-1 Certified copy of FIR

Ext-2 Accident  Information  Report  in  Form

No.54

Ext-3 Discharge  Slip  of  Civil  Hospital,

Goalpara

Ext-4 Discharge Certificate, GMCH, Guwahati

Ext-5 to 14 Clinical History & Pathological Reports

Ext-15 to 25 Money  Receipts  amounting  to  Rs.

3,055/-

Ext-26 to 32 Medicine Vouchers of Rs. 17,001/-

   Member: MACT: Dhubri. 
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