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BEFORE THE MEMBER ::::::::::: MACT ::::::::::: DHUBRI

MAC Case No.498/2014

Parties:-

Ganesh Ch. Ray
S/O: Late Monbaru Ray 
VILL: Darchuka Part-I
P.O. & P.S: Gauripur
Dist: Dhubri, Assam

..Claimant

Vs.

1.Abdul Jabber

(Owner of the Motor Cycle No.AS-17-D/4167)

2.Nilkamal Ray

(Driver of the Motor Cycle No.AS-17-D/4167)

3.The Oriental Insurance Company Limited 

(Insurer of the Motor Cycle No.AS-17-D/4167) ..Opp.

Parties 

Present: - Sri Anup Narayan Ghosh, Member, MACT, Dhubri 

Appearance:-

Sri P. Patwary & Sri Sunil Agarwal, Advocates for the claimant

Sri M.A. Prodhani, Advocate for OP No.1 & 2

Sri B.N. Agarwal, Advocate for OP No.3



2

Date of argument:  26-03-2019

Date of judgment:  25-04-2019

Judgment 

This claim petition has been filed by the claimant U/s. 166

of  M.V.  Act  for granting compensation in respect  of  motor vehicular

accident  which  occurred  on  28-04-2013  at  about  11:40  A.M.  at

Darchuka Part-I on PWD Road.
Claimant’s case in brief  is that on 28-04-2013 at about

10:40 A.M. while claimant was standing by the left side of PWD Road

near  village  Darchuka  Part-I  under  Gauripur  P.S.  in  the  district  of

Dhubri, Assam at that time one motor cycle bearing registration No.AS-

17-D/4167 which was being driven by its driver in a high speed and

reckless manner knocked down the claimant from behind.  As a result

claimant was thrown out on the road and sustained multiple grievous

injuries.   After  the  aforesaid  accident  police  personal  from  nearby

Gauripur P.S. rushed to the place of occurrence and with the help of

local people and eye witnesses of the accident took the injured in a

very serious condition to Dhubri Civil Hospital where he was admitted

as an indoor patient from 28-04-2013 to 07-05-2013.  Thereafter also

remained under continuous treatment for about one year.  
Claimant side further stated in his claim petition that as a

result of the said accident claimant sustained multiple grievous injuries

including fracture of upper and lower end of both bones of left leg and

besides other multiple soft tissue injuries in different parts of the body

causing  partial  disablement.   Due  to  the  aforesaid  fracture  of  both

bones his left leg was shortened by one inch which caused limping in

walking inability of running fast and loss of weight bearing capacity by

his left leg resulting partial disablement.  
Claimant  side  further  stated  in  his  claim  petition  that

accident took place due to rash and negligent driving of the driver of

the offending motor cycle bearing registration No.AS-17-D/4167 and in

respect  of  the aforesaid  accident  a police  case was  registered vide
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Gauripur P.S. case No.174/13 U/s. 279/338 IPC against the driver of the

offending motor cycle.
Claimant side further stated in his claim petition that at

the time of accident he was 60 years old and was a rickshaw puller by

profession and used to earn Rs. 9,000/- per month but due to aforesaid

injuries he lost  his working capacity as well  as earning capacity for

ever.   Claimant  prayed  before  the  Hon’ble  Court  to  award

compensation amounting to Rs. 5,00,000/- along with interest from the

date of institution of this case till realisation. 
On receipt of this petition a MAC Case was registered and

summon was issued to the opposite parties.  On receipt of summon OP

No.1 owner of the offending vehicle had appeared through his counsel

and submitted written statement.  The main contentions of the written

statement submitted by OP No.1 are as follows:
That  claim  petition  filed  by  the  claimant  is  not

maintainable both in eye of law and facts, that this case is bad for mis-

joinder of parties, that the claimant is not entitled to claim any amount

as compensation as prayed for from the answering OP, that the vehicle

was duly insured at the time of accident which took place on 28-04-

2013  and  insurance  policy  is  also  valid  covering  the  date  of  the

accident,  that alleged accident took place due to negligence of  the

injured,  answering OP is  not liable to  pay any compensation to the

claimant and if any compensation is awarded it is to be paid by the

insurer of the vehicle.  OP prayed before the Hon’ble Court to dismiss

the claim petition against the answering OP with costs.
OP  No.2  driver  of  the  offending  vehicle  had  appeared

through his counsel and filed written statement.  The main contentions

of the written statement submitted by OP No.2 are as follows:
That  claim  petition  filed  by  the  claimant  is  not

maintainable both in eye of law and facts, that the case is bad for mis-

joinder of parties, that claimant is not entitled to claim any amount as

compensation as prayed for from the answering OP, that the vehicle

was duly insured with Oriental Insurance Company Limited at the time

of accident and insurance policy is also valid covering the date of the

accident, that the alleged accident took place due to negligence of the
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injured.   OP  prayed  before  the  Hon’ble  Court  to  dismiss  the  claim

petition against the answering OP with costs.
OP No.3  insurer  of  the  offending  vehicle  had  appeared

through his counsel and filed written statement.  The main contentions

of the written statement submitted by OP No.3 are as follows:
That  claim petition  is  not  maintainable  as  no  cause  of

action was shown in the claim petition to enable insurance company to

indemnify for the relief as claimed or otherwise, that the claim petition

is bad for mis-joinder and non-joinder of necessary parties and also this

court has no jurisdiction to entertain the case in its present form, that

so far as the statement made in para-3 of the claim petition regarding

age of the injured answering OP denies the same in view of the fact

that claimant had failed to produce certificate of age, voter list, ration

card, etc before this tribunal to substantiate his claim, that so far as

the statement made in para-4, 5, 6, 7, 8 & 9 are concerned answering

OP begs to state that claimant should produce all relevant documents

such  as  address  proof,  income  proof,  etc  in  support  of  his  claim

otherwise  answering  OP  denies  the  same,  that  the  amount  of

compensation  claimed  in  para-22  of  the  claim  petition  is  highly

excessive and exorbitant and without any basis and if the claimant is

entitled to received any amount as compensation he may get only just

compensation, that the answering OP also like to states that driver of

the  motor  cycle  No.AS-17-D/4167  did  not  have  valid  and  effective

driving  licence  and  knowing  the  same  the  owner  handed  over  the

motor  cycle  to  the  said  driver  to  drove  the  motor  cycle.   If  after

investigation it is found that driver was not having valid driving licence

then the insurance company will not be liable to indemnify the insured.

Further driver of  the alleged motor cycle may kindly be directed to

appear and produce the original driving licence for verification by the

company from the concerned DTO in respect of the validity and date of

issue, etc.  The driver named Nilkamal Ray have no driving licence as

reported by investigator.  That the answering OP does not admit and

denies  the  allegation  regarding  the  manner  in  which  the  alleged

accident said to be occurred, that the answering OP does not admit

that  Gauripur  P.S.  had registered a case bearing Gauripur  P.S.  Case
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No.174/13 U/s.  279/338 IPC,  hence claimant may be directed to file

certified copy of FIR, Charge Sheet, Seizure List, etc in order to prove

the case.  OP prayed before the Hon’ble Court that the Hon’ble Court

may be pleased to dismiss the claim petition in favour of the answering

OP holding that answering OP are not liable to pay any compensation

to the claimant and are not liable for indemnification and claimant is

not entitled to get any compensation.
After  going  through  the  pleadings  of  both  sides  my

learned predecessor had framed following issues.
1 Whether  the  accident  took  place  due  to  rash  and

negligent  driving  of  the  vehicle  No.AS-17-D/4167

(Motor Cycle) and claimant sustained injuries due to

the said accident?
2 Whether the offending vehicle was insured with M/s.

Oriental  Insurance  Company  Limited  at  the  time  of

accident?
3 What shall be the just and proper compensation and

by whom payable? 
4 Whether the claimant is  entitled to get the relief  as

prayed for?

 In this case claimant side had examined two witnesses.

OP side did not adduce any evidence.  Heard argument on behalf of

both sides.  In addition to oral argument submitted by both sides OP

No.3 has submitted written argument with a copy to other side.  

DECISION AND REASONS THEREOF

ISSUE No. 1 to 4: As all these issues are inter-related so

they are taken up together for discussion and decision.

Evidence led by claimant side are briefly discussed.

CW-1 Ganesh Ch. Ray claimant in his evidence on affidavit

had stated that he had filed this case for claiming compensation for the

injuries  sustained  by  him in  a  motor  vehicular  accident  which  took

place  on  28-04-2013  under  Gauripur  P.S.  in  the  district  of  Dhubri,

Assam.  He further stated in his evidence on affidavit that on 28-04-
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2013 at about 10:40 A.M. while he was standing by the left side of PWD

Road near village Darchuka Part-I under Gauripur P.S. in the district of

Dhubri, Assam at that time one motor cycle bearing registration No.AS-

17-D/4167  which  was  driven  by  its  driver  in  a  rash  and  negligent

manner knocked him from behind.  As a result of the said accident he

was thrown out on the road and sustained multiple grievous injuries.

He further stated in his evidence on affidavit that after the

accident  local  people  gathered  there  and  raised  alarm and  caught

handed the motor cycle.  He further stated in his evidence on affidavit

that in respect of the aforesaid accident police personal from Gauripur

P.S. rushed to the place of occurrence and with the help of local people

and other eye witnesses brought the injured in a very serious condition

to Dhubri Civil Hospital where he was admitted as an indoor patient

from 28-04-2013 to 07-05-2013 and thereafter also remained under

continuous treatment for one year.

He further stated in his evidence on affidavit  that as a

result  of  the  said  accident  he  sustained  multiple  grievous  injuries

including fracture of upper and lower end of both bones of his left leg

besides other multiple soft tissue injuries and also in different parts of

the  body  causing  partial  disablement.   He  further  stated  in  his

evidence on affidavit that due to aforesaid accident his left leg was

shortened by  one  inch  which  caused limping  in  walking  inability  in

running fast and loss of weight bearing capacity and his left leg had

suffered partial disability due to the aforesaid accident.

He further stated in his evidence on affidavit that accident

took  place  due  to  rash  and  negligent  driving  by  the  driver  of  the

offending motor cycle bearing registration No.AS-17-D/4167 and it was

duly  investigated  by  police  vide  Gauripur  P.S.  Case  No.174/13  U/s.

279/338 IPC and the same was registered against the driver  of  the

offending motor cycle.

He further stated in his evidence on affidavit that at the

time of accident injured was 60 years of old and he was a rickshaw
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puller by profession and used to earn Rs. 9,000/- per month.  Due to

the aforesaid accident injured had lost his working capacity as well as

earning capacity for ever.  He further stated in his evidence on affidavit

that he had sustained expenditure amounting to Rs. 30,000/- for his

medical  treatment.   Some of the prescriptions,  medical  examination

reports,  expense  vouchers  could  not  be  preserved  due  to  mental

tension, anxiety, etc.  However, some of the vouchers are preserved.

He further stated in his evidence on affidavit that he had claimed an

amount  of  Rs.  5,00,000/-  only  as  compensation  for  the  injuries

sustained by him in a motor vehicular accident along with interest from

the date of institution of this case till realisation.  Claimant side through

his evidence had exhibited some documents.  Ext-1 is the Discharge

Slip  of  Dhubri  Civil  Hospital,  ext-2  &  3  are  Requisition  Form  for

investigation,  ext-4  is  the  X-Ray  Report,  ext-5  to  11  are  Medical

Prescriptions,  ext-12  to  17  are  Medical  Expense  Vouchers  of  Rs.

12,022/-, ext-18 is the Coloured Photo of the injured and ext-19 is the

Accident Information Report in Form No.54.

Learned counsel on behalf of Oriental Insurance Company

Limited  had  cross  examined  the  said  witness  and  in  his  cross

examination  he  had  stated  that  he  could  not  able  to  say  the

registration  number  of  the  offending  motor  cycle  and  also  date  of

accident.   He further stated in his cross examination that  offending

vehicle  is  a  two wheeler.   He  denied  in  his  cross  examination  that

accident took place due to his own fault not due to rash and negligent

driving by the driver of the motor cycle.  He further stated in his cross

examination that he has not submitted any injury report regarding his

treatment at Dhubri Civil Hospital nor he had submitted any document

regarding continuous treatment for about one year.  He further stated

in his cross examination that ext-12 to 17 are prescriptions and not

supported by any vouchers.  He denied in his cross examination that

accident took place due to contributed negligence of the injured.  He

further stated in his cross examination that ext-4 is X-Ray Report is

under  objection  and  material  ext-1  is  X-Ray  Plate  is  also  under



8

objection.  Ext-5 to 11 are medical prescriptions under objection.  He

denied  in  his  cross  examination  that  cash  memos  of  Rs.  2,000/-

submitted by him due to said  accident  is  false and fabricated.   He

denied  in  his  cross  examination  that  his  entire  claim  is  false.   He

denied in his cross examination that driver of the two wheeler named

Nilkamal Ray had no driving licence at the time of occurrence.

CW-2 Harendra Roy in his evidence on affidavit had stated

that  he  knows  the  claimant  of  this  instant  case  who  met  with  an

accident on 28-04-2013 under Gauripur P.S. in the district of Dhubri,

Assam.  He further stated in his evidence on affidavit that on 28-04-

2013 at about 10:40 A.M. while he was walking by the side of the PWD

Road near village Darchuka Part-I under Gauripur P.S. in the district of

Dhubri, Assam at that time he noticed that one motor cycle bearing

registration No.AS-17-D/4167 which was being driven in a high speed

and reckless manner knocked the claimant from behind.  As a result of

the said accident claimant was thrown out from the road and sustained

multiple grievous injuries.  

He  further  stated  in  his  evidence  on  affidavit  that

immediately after the accident police from Gauripur P.S. came to the

place of occurrence and took the injured to Dhubri Civil Hospital where

he was admitted about 10 days as an indoor patient.  He further stated

in  his  evidence  on  affidavit  that  due  to  said  accident  claimant

sustained fracture of both bones of his left leg besides multiple injuries

in different parts of his body causing permanent disability.  

He further stated in his evidence on affidavit that accident

took  place  due  to  rash  and  negligent  driving  by  the  driver  of  the

offending vehicle bearing registration No.AS-17-D/4167 and it was duly

investigated by police.  He further stated in his evidence on affidavit

that in connection with the aforesaid accident police of Gauripur P.S.

recorded his statement as a witness in the connected police case.

Learned counsel on behalf of Oriental Insurance Company

Limited  had  cross  examined  the  said  witness  and  in  his  cross
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examination he had stated that claimant is his co-villager.  He further

stated in his cross examination that at the time of accident he was 22

to  25  cubits  away  from the  place  of  accident  and  moving  towards

western side of the road.  He denied in his cross examination that he

did  not  witness  the  accident.   He  further  stated  in  his  cross

examination that he cannot able to say the actual date of accident nor

he can able to say registration number of the offending vehicle.  He

denied in his cross examination that offending vehicle was not driving

in a rash and negligent manner.  It is not a fact that he did not witness

any accident.  He denied in his cross examination that as claimant is

his co-villager he gave false evidence in favour of the claimant.

In the aforesaid case learned counsel on behalf of OP No.3

had submitted written argument.  The main contentions of the written

argument submitted by OP No.3 are as follows:

That  the above case arises out of  the alleged accident

which  took  place  on  09-10-2013  involving  motor  cycle  bearing

registration No.AS-17-D/4167 and as alleged the motor cycle knocked

down the claimant an aged old person of 60 years old and as alleged

he had admitted at Dhubri Civil Hospital for treatment.  The claimant in

order to prove the case examined himself and another witness as CW-2

in order to prove the rash and negligent driving.  Claimant as CW-1

stated in his evidence on affidavit that driver of the motor cycle No.AS-

17-D/4167 knocked him from behind as a result he sustained multiple

injuries and after the aforesaid accident he was taken to Dhubri Civil

Hospital for necessary treatment and he was taken in the hospital as a

indoor patient for nine days and he sustained fracture injury in upper

and lower end of both bones of left leg.  CW-1 was cross examined by

the  counsel  of  the  Oriental  Insurance  Company  Limited  and  during

cross examination CW-1 admitted that he cannot able to say date of

accident and registration number of the motor cycle.  Said witness also

stated in his cross examination that he had not submitted any injury

report, certificate of disability, certificate of income and any proof of

shortening of leg.  Said witness also admitted in his cross examination
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that he has not submitted any FIR, Charge Sheet, etc to prove rash and

negligent driving.  

Claimant  side  had  exhibited  ext-5  to  11  are  medical

prescriptions.   As these are not prescriptions and expense vouchers

from ext-12 to 17 amounting to Rs. 11,022/- as these documents are

manufactured  documents  created  for  the  purpose  of  this  case.

Engaged  counsel  of  the  OP  insurance  company  suggested  to  the

claimant that driver of the motor cycle named Nilkamal Ray have no

driving licence to which he denies.  In this regard OP Oriental Insurance

Company Limited desire to state that driver Nilkamal Ray have no valid

driving licence and no driving licence was produced by the driver or the

owner of the motor cycle bearing registration No.AS-17-D/4107 before

the police and so no driving licence was seized as revealed from the

seizure list.

CW-2  is  an  interested  witness  because  he  is  the  co-

villager of the claimant and he admitted that police did not record his

statement and he could not able to say the registration number and

date of accident in cross examination.  Now, OP insurance company

submits that claimant failed to prove rash and negligent driving as the

so called eye witness examined as CW-2 is not an eye witness as clear

from  cross  examination  and  no  FIR,  Charge  Sheet,  Seizure  List

submitted, so rash and negligent driving have not been proved which

must be proved when the claim petition is filed U/s. 166 of M.V. Act.

Regarding injury, OP desire to state that no injury report or medical

certificate was exhibited and so it  is  very difficult  to determine the

nature of injury sustained by the aged old claimant.  Under the above

facts and circumstances without proving the rash and negligent driving

the case is liable to be dismissed and as the motor cycle driven by the

driver without any driving licence violating the terms and conditions of

policy, so OP is not liable to indemnify the owner of vehicle even if

there is any award.
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Perused the case record minutely.  Perused also evidence

adduced by the claimant minutely.  In the instant case claimant side

had examined two witnesses.  OP side did not adduce any evidence.

Claimant side had submitted Discharge Certificate issued by Dhubri

Civil Hospital vide ext-1.  As per Discharge Slip issued by Dhubri Civil

Hospital injured / claimant was admitted at Dhubri Civil Hospital on 28-

04-2013 and discharged from hospital on 07-05-2013.  Claimant side

had submitted Form No.54 Report  vide ext-10.   As  per  Form No.54

Report offending vehicle bearing registration No.AS-17-D/4167 (Motor

Cycle)  was  insured  with  Oriental  Insurance  Company  Limited  and

insurance policy is valid upto 07-02-2014.  As accident took place on

28-04-2013  so  insurance  policy  is  valid  covering  the  date  of  the

accident.  

 Claimant side had submitted some X-Ray Plates and X-Ray

Reports.  As per X-Ray Report claimant sustained fracture injury in his

left leg due to said accident.  Although claimant had mentioned in his

claim petition due to said accident his left leg was shortened by one

inch but he could not able to prove the same by documentary evidence

that due to aforesaid accident his left leg was shortened by one inch.

As a result  of  the said accident he is unable to run fast.   Although

claimant side had submitted discharge slip of Dhubri Civil Hospital and

X-Ray Report of Dhubri Civil  Hospital but claimant side had failed to

prove the aforesaid documents by examining the medical officer who

treated the  injured.   Although claimant  had  mentioned in  his  claim

petition and also in his evidence on affidavit that as a result of the said

accident claimant became partial permanent disability but in support

of  the  same  claimant  side  could  not  prove  by  any  documentary

evidence or medical board was examined to prove that claimant was

partially  disabled due to said accident.   So,  injury sustained by the

injured cannot be treated as permanent disability.

Claimant  side  had  submitted  bills  and  vouchers

amounting  to  Rs.  12,022/-.   Although  counsel  of  the  insurance

company challenged the same that  the said vouchers could not  be
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accepted  as  these  are  not  supported  by  any  corresponding

prescriptions.

I have perused the exhibited documents minutely.  In the

exhibited documents i.e. ext-1 Discharge Slip on the reverse side of

Discharge  Slip  doctor  had  issued  prescription  to  purchase  some

medicines.  As claimant was in hospital as an indoor patient for nine

days  so  claimant  is  entitled  to  get  compensation  amounting  to  Rs.

25,000/-  under  the  head  of  pain  and  sufferings.   Claimant  is  also

entitled to get Rs. 12,022/- under the head of medical expenses.

Thus,  claimant  is  entitled  to  get  Rs.  25,000/-  +  Rs.

12,022/- = Rs. 37,022/- as compensation.

ORDER 

In  the  result,  claim  petition  is  allowed  awarding

Rs.37,022/-  (Rupees Thirty Seven Thousand Twenty Two) only to the

claimant payable by OP No.3, M/s. Oriental Insurance Company Limited

through an account payee cheque.  An interest at the rate of 8% per

annum is allowed on the total compensation from the date of filing of

claim petition i.e. 23-12-2014 till realisation.

      Given under my hand and seal of this court this 25 th day of April,

2019

Member, MACT, Dhubri.       Member,  MACT,

Dhubri.

APPENDIX 

  MAC Case No.498/2014

Claimant’s witness : CW-1 Ganesh Ch. Ray

  CW-2 Harendra Roy

 Exhibits 
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Ext-1 Discharge Slip of Dhubri Civil Hospital

Ext-2 & 3 Requisition Forms for investigation 

Ext-4 X-Ray Report

Ext-5 to 11 Medical Prescriptions

Ext-12 to 17 Medical  Expense  Vouchers  of  Rs.

12,022/-

Ext-18 Coloured Photo of the injured victim

Ext-19 Accident  Information  Report  in  Form

No.54

   Member: MACT: Dhubri. 


