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BEFORE THE MEMBER ::::::::::: MACT ::::::::::: DHUBRI

MAC Case No.72/2011

Parties:-

1.Thelpo Bewa
2.Roshna Bibi
Both are D/O: Md. Omar Ali
VILL: Poninaiani (Khanabari)
P.S: Gauripur
Dist: Dhubri, Assam

..Claimants

Vs.

1.United India Insurance Company Limited

Dhubri Branch

Represented by Branch Manager

United India Ins. Co. Ltd, Dhubri

P.S. & Dist: Dhubri, Assam

2.Md. Basir Ali Sk
S/O: Late Kwajb Ali
VILL: Basjani 
P.S. & Dist: Dhubri, Assam ..Opp.

Parties 

Present: - Sri Anup Narayan Ghosh, Member, MACT, Dhubri 

Appearance:-

Sri Shardul Hussain & Sri R.C. Biswas, Advocates for the claimant

Smt. Prabha Jain, Advocate for OP No.1

Sri A.H. Ahmed, Advocate for OP No.2

Date of argument:  29-03-2019

Date of judgment:  29-04-2019
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Judgment 

This claim petition has been filed by the claimant U/s. 166

of the M.V. Act for granting compensation in respect of motor vehicular

accident which occurred on 04-01-2011 on NH-31 near Matiabagh at

about 12:20 P.M.
Claimant’s case in brief was that on 04-01-2011 at about

12:20 P.M. claimant was going towards Bilasipara from Dhubri by the

offending  vehicle  bearing  registration  No.AS-17-B/1263  (Magic  Van)

and the said vehicle was going in a rash and negligent manner and

near Matiabagh under Gauripur P.S. area the aforesaid accident took

place.   Claimant  side  further  stated  in  their  claim  petition  that  in

connection  with  the  aforesaid  accident  he  sustained  injury  and

immediately after the accident he was taken to Dhubri Civil Hospital for

necessary medical treatment and where he was under treatment more

than 23 days as an outdoor patient.  
 Claimant side further stated in his claim petition that in

connection with the said accident a police case was registered vide

Gauripur P.S. Case No.18/2011 U/s. 279/338/337 IPC.
Claimant side further stated in their claim petition that he

is a businessman and due to the aforesaid accident he could not able

to  perform  his  duties  as  a  businessman  for  more  than  23  days.

Claimant  further  stated  in  his  claim petition  that  he  had spent  Rs.

11,366/-  for  his  medical  treatment.   Claimant  prayed  before  the

Hon’ble  Court  to  award  compensation  amounting  to  Rs.  1,00,000/-

along  with  interest  from  the  date  of  institution  of  this  case  till

realisation.
On receipt of  this petition an MAC Case was registered

and  summon  was  issued  to  the  opposite  parties.   On  receipt  of

summon  OP  No.1  insurer  of  the  offending  vehicle  had  appeared

through his learned counsel  and filed written statement.   The main

contentions  of  the  written  statement  submitted  by  OP  No.1  are  as

follows:
That there is no cause of action for the claim made by the

claimant against the answering OP, that present claim petition is not

maintainable in its present form and manner and under the provision of
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M.V.  Act or the rules framed there under,  that answering OP is  not

aware of the criminal proceeding, that the answering OP denies any of

his liability under the present claim as not sustainable under law and

facts or even under the policy of insurance, if any, that claimant is to

submit all  the relevant documents before hearing and learned court

may  be  directed  to  the  claimant  to  produce  all  the  necessary

documents like valid driving licence, fitness certificate, route permit of

the  offending  vehicle,  MVI  Report  and  police  report  of  the  alleged

accident, that driver of the vehicle allegedly insured with OP was not

holding valid and effective driving licence at the time of accident and

further was not qualified for holding or obtaining such driving licence

and further  has  not  satisfied the  requirements  of  the  rule-3  of  the

Central Motor Vehicles Rule, 1989, that respondent humbly submit that

as  per  section  134 (c)  of  M.V.  Act  it  is  the  mandatory  duty  of  the

insured to furnish the particulars of the policy, date, time and the place

of  accident,  particulars  of  insured  and  the  name  of  the  driver,

particulars of the driving licence but the insured does not comply with

the  statutory  demand,  hence  respondent  is  not  liable  to  pay  any

compensation to the claimant, that the answering OP has no personal

knowledge about correctness of the statement made in para-22 of the

claim petition and as such claimant is required to prove the same and

the contents of the claim petition are denied by the answering OP, that

the driving licence, fitness certificate, registration certificate should be

directed  to  be  produce  to  prove  the  case,  failing  which  it  shall  be

presumed that there is statutory violation of the condition of the policy,

if  any  as  contemplated  in  the  M.V.  Act,  that  claimant  must  submit

declaration that she / he or her legal representatives does not file any

claim petition  for  compensation  before  any tribunal  other  than  this

MAC Tribunal, that the answering OP submit that claim petition is liable

to be dismissed as there is no prima facie case of the accident took

place due to rash and negligent driving by the driver of the vehicle is

duly denied, that the insurance company is not liable for the interest

part if award is passed as because there is no contract of the policy

regarding  interest  amount,  insurance  company  is  supposed  to
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indemnify the interest.  OP prayed before the Hon’ble Court to dismiss

the claim petition with costs against the answering OP.
Learned counsel  on behalf  of  OP No.2 has filed written

statement.  The main contentions of the written statement submitted

by OP No.2 are as follows:
That this proceeding is not maintainable both in law and

on facts,  that  the claim petition is  barred by principle of  estoppels,

waiver and acquiescence, that the claimant failed to furnish any copy

of  documents  on  which  he  relies  to  the  answering  OP,  hence  the

documents of the claimant are in admissible in evidence, that the claim

of  the claimant  is  inflated,  abnormal,  excessive  without  having  any

legal and equitable basis,  that the allegations of rash and negligent

driving of the driver is totally false, that it is submitted that the vehicle

of  the  OP  was  duly  insured  with  United  India  Insurance  Company

Limited during the period of alleged accident and insurance policy is

also enclosed herewith along with the written statement.  Liability of

compensation, if any, shall be paid by the insurer of the vehicle as said

insurance company indemnify the risk of the answering OP.  OP prayed

before  the  Hon’ble  Court  to  dismiss  the  claim  petition  against  the

answering OP.
After going through the pleadings of both sides following

issues are framed:
1 Whether accident took place due to rash and negligent

driving of  the  vehicle  No.AS-17-B/1263 and claimant

sustained injuries due to said accident?
2 Whether offending vehicle was duly insured with M/s.

United India Insurance Company Limited at the time of

accident?
3 What shall  be just  and proper compensation and by

whom payable?
4 Whether claimant is entitled to get the relief as prayed

for?

DECISION AND REASONS THEREOF

ISSUE No. 1 to 4: As all these issues are inter-related so

they are taken up together for discussion and decision.
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In this case claimant side had examined one witness.  OP

side had examined one witness. 

Evidence led by claimant side are briefly discussed.

CW-1 Thelpo Bewa claimant in her evidence on affidavit

had stated that she along with Roshna Bibi both are wife of Md. Omar

Ali had filed this claim petition for injuries sustained by their husband

in  a  motor  vehicular  accident  which  occurred  on  04-01-2011.   She

further stated in her evidence on affidavit that on 04-01-2011 at about

12:20 P.M. while their father was going towards Bilasipara from Dhubri

by the offending vehicle bearing registration No.AS-17-B/1263 (Magic

Van)  and due to rash and negligent manner driver  of  the offending

vehicle met with an accident at Matiabagh under Gauripur P.S. area.

She further stated in her evidence on affidavit that in connection with

the aforesaid accident their father i.e. claimant of the above case had

sustained  injuries  and  immediately  he  was  taken  to  Dhubri  Civil

Hospital where victim was treated in the Dhubri Civil Hospital for more

than 23 days as an outdoor patient.

She  further  stated  in  her  evidence  on  affidavit  that  in

connection  with  the  aforesaid  accident  a  police  case  has  been

registered vide Gauripur P.S. Case No.18/11 U/s. 279/338/337 IPC.

Claimant side had exhibited following documents through

her evidence.  Ext-1 is the Form No.54 Report, ext-2 is the certified

copy of FIR, ext-3 (1) to 3(6) are the medical prescriptions, ext-4 to 4

(8) are medical vouchers, ext-5 is the advice slip, ext-6 is the X-Ray

Report.

Claimant side had prayed before the Hon’ble Court that

due to aforesaid accident her father could not pursue his business for

about 55 days.  Due to injuries sustained by her father they spent Rs.

11,366/-  for  his  medical  treatment.   She prayed before the Hon’ble

Court to award compensation amounting to Rs. 1,00,000/- along with

interest from the date of institution of this case till realisation.
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Learned counsel on behalf of OP insurance company had

cross examined the said witness and in her cross examination she had

stated that she did not witness the accident.  She further stated in her

cross examination that case was filed by their father Omar Ali (injured)

and during the pendency of this case their father named Omar Ali had

died.  After his death herself along with their sister named Roshna Bibi

was impleaded as a party.  At the time of accident age of her father

was 85 years and he has no occupation and business.  Ext-5 and 6

although marks as exhibits but said documents cannot be exhibited as

these  are  are  Xerox  copies.   She  further  admitted  in  her  cross

examination that she has not submitted injury report in the court.  She

further admitted in her cross examination that she had not submitted

any medical vouchers or prescriptions within two months from the date

of  accident.   Ext-4(1),  4(3),  4(4),9)  and  4(7)  are  expense  vouchers

without any date of the concerned pharmacist.  Ext-4 to 4(6), 4(8) does

not  carry  any  supporting  prescriptions.   She  denied  in  her  cross

examination  that  her  father  did  not  sustain  any  injury  in  the  said

accident.   It  is  not  a  fact  that  she  did  not  sustain  expenditure

amounting to Rs. 11,366/- for medical treatment of her father.  It is not

a  fact  that  her  father  was  not  an  outdoor  patient  of  Dhubri  Civil

Hospital  for  23 days.  She denied in her cross examination that OP

insurance  company  is  not  liable  to  pay  any  compensation  to  the

claimant.   She  denied  in  her  cross  examination  that  driver  of  the

offending vehicle had no valid driving licence at the time of accident.

In  the  aforesaid  accident  OP  side  had  examined  one

witness as DW-1 Sri Gaurabh Jyoti Choudhury, Junior Assistant in the

office of DTO, Dhubri.  In his examination in chief he had stated that he

had appeared before this tribunal on receipt of summon from the court

addressed to DTO, Dhubri and DTO, Dhubri directed him to appear in

the court to adduce evidence in this case.  He further stated in his

evidence  on  affidavit  that  as  per  direction  of  the  DTO,  Dhubri  he

appeared in the court and adduced evidence.  He further stated in his

examination in chief that on receipt of summon issued from the court
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he had brought the original D/L register in respect of D/L No.2098/DH in

the name of one Rabial Houe.  As per D/L register which I have brought

today Rabial Hoque was authorized to drive LMV only.  There is no PHC

endorsement  in  the  said  licence.   Ext-A (PIO)  is  the  relevant  page.

Extract copy of the D/L No.2098/DH ext-A is the signature of MVI Sri

Pankaj kr. Das which he know.  

The  aforesaid  witness  was  not  cross  examined  by  the

counsel of the claimant side.  So, witness adduced by the OP insurance

company through DW-1 remained unchallenged as they have failed to

cross examine the DW-1.  As per DW-1 D/L No.2098/DH stands in the

name of Rabial Hoque as per D/L Register.  Said witness had brought

the D/L register in the court.

Perused  the  evidence  adduced  by  the  claimant  side

minutely.  Perused also exhibited documents.  On careful scrutiny of

the exhibited documents i.e. ext-1 Form No.54 Report it is clear that

registration number of the offending vehicle was AS-17-B/1263 (Magic

Van) and the said vehicle was insured with OP No.1 i.e. United India

Insurance Company Limited and insurance policy is valid with effect

from 06-05-2010 to 05-05-2011.  As accident took place on 04-01-2011

so insurance policy is valid covering the date of the accident.  As per

Form No.54 Report  driving licence of  the driver is  valid upto 20-10-

2013 covering the date of the accident.   So insurance policy of the

vehicle and driving licence of the driver is also valid covering the date

of  the  accident.   So,  OP  insurance  company  is  liable  to  pay

compensation to the claimant.  

 Claimant  side  had  submitted  some  bills  and  vouchers

regarding her treatment in Dhubri Civil  Hospital.   Claimant side had

submitted some bills and vouchers amounting to Rs. 1173/- + Rs. 705/-

+ Rs. 1100/- + Rs. 2318/- + Rs. 2100/- + Rs. 2487/- + Rs. 1481/- + Rs.

1199/-  =  Rs.  12,563/-.   Ext-4(3)  amounting  to  Rs.  1100/-,  ext-4(iv)

amounting to Rs. 2318/- and ext-4(v) amounting to Rs. 2100/- are not

admissible in evidence as no date is there in the cash memos.  Out of
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Rs. 12,563/-, claimant is not entitled to get compensation in respect of

the  aforesaid  vouchers.   Claimant  is  entitled  to  get  compensation

amounting to Rs. 7,145/- for medical treatment.

On going through the record minutely it is revealed that

case was filed by one Md.  Omar  Ali  on 15-03-2011 and during the

pendency of this proceeding Omar Ali  i.e. claimant of this case had

expired on 11-05-2014.  So claimant side had submitted a petition on

07-07-2014 for impleading legal heirs of the claimant as parties in this

case.  After hearing counsel of both sides petition filed by the claimant

on 07-07-2014 is allowed.  Legal heirs of the claimant is impleaded as

a party in this case.

I have gone through the vouchers submitted by the

claimant  side  regarding  treatment  of  the  claimant  now  deceased.

Some of the vouchers are addressed to earlier  claimant named Md.

Omar Ali and said Omar Ali had expired as per order dated 03-01-2019

legal heirs of Md. Omar Ali was impleaded as parties in this case vide

claimant No.1 & 2.  So, claimant is entitled to get expenditure incurred

by Omar Ali during the pendency of this case as he died during the

pendency of this current case.  Claimant side himself admitted in his

evidence on affidavit that claimant was an outdoor patient of Dhubri

Civil  Hospital  for  23  days.   As  claimant  was  an  outdoor  patient  of

Dhubri  Civil  Hospital,  so  there  is  no  loss  of  income  during  his

continuous treatment in Dhubri Civil Hospital.  So claimant is entitled to

get following compensation.

As claimant had no loss of income during the treatment

period in Dhubri Civil Hospital, so claimant is entitled to get Rs. 2,000/-

under the head of pain and sufferings.  Claimant side had submitted

bills  and  vouchers  amounting  to  Rs.  12,563/-.   I  have  perused the

vouchers submitted by the claimant side minutely.  Out of the aforesaid

vouchers claimant is not entitled to get compensation on the basis of

ext-4(1)  as  date  of  purchase  of  the  aforesaid  medicines  are  not

mentioned in the cash memo.  So, claimant is entitled to get aforesaid
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amount  Rs.  2,000/-  under  the  head of  pain  and  sufferings  and  Rs.

7,145/- under the head of medical expenses.

Thus, in total, claimant is entitled to get Rs. 2,000/- + Rs.

7,145/-= Rs. 9,145/- as compensation.

ORDER 

In the result, claim petition is allowed awarding Rs. 9,145/-

(Rupees Nine Thousand One Hundred Forty Five) only to the claimant

payable  by  OP  No.1,  M/s.  United  India  Insurance  Company  Limited

through an account payee cheque.  An interest at the rate of 6% per

annum is allowed on the total compensation from the date of filing of

claim petition i.e. 15-03-2011 till realisation.

     Given under my hand and seal of this court this 29 th day of April,

2019

Member, MACT, Dhubri.       Member,  MACT,

Dhubri.
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APPENDIX 

  MAC Case No.72/2011

Claimant’s witness : CW-1 Thelpo Bewa

  DW-1 Gourabh Jyoti Choudhury

 Exhibits 

Ext-1 Form No.54

Ext-2 Certified copy of FIR 

Ext-3(i) to 3(vi) Medical Prescriptions

Ext-4 (i) to 4(viii) Medical Vouchers

Ext-5 Advice Slip

Ext-6 X-Ray Report

   Member: MACT: Dhubri. 


