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BEFORE THE MEMBER ::::::::::: MACT ::::::::::: DHUBRI

MAC Case No.87/2016

Parties:-

1.Kabej Ali Sk
S/O: Late Tomser Ali Sk
2.Majiran Begum
W/O: Kabej Ali Sk
R/O: Ward No.15, PWD Colony 
College Road, Dhubri
P.O: Bidyapara
P.S. & Dist: Dhubri, Assam
Pin – 782234   ..Claimants

Vs.

1.Bajaj Allianz General Insurance Company Limited

Ulubari, Opposite Bora Service

G.S. Road, Guwahati

(Insurer of the Container No.WB-15-A/4207)

2.Satya Narayan Singh
S/O: J. Singh
976/B G.T. Road, Bashkhal Rishra
P.S: Hoogly 
Dist: Hoogly, West Bengal
Pin – 712103
(Owner of the Container No.WB-15-A/4207)

3.Monirul Islam
S/O: Sattar Ali
VILL: Kumripara, Duriduni
P.S. & Dist: Goalpara, Assam
Pin – 783101
(Driver of the Container No.WB-15-A/4207)

4.National Insurance Company Limited
Dhubri Branch
Represented by its Branch Manager
G.T.B. Road, Dhubri
P.O. & Dist: Dhubri, Assam
Pin – 783301
(Insurer of the Motor Cycle No.AS-17-E/2498)

5.Jahidul Islam
VILL: Airanjongla Part-I
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P.O: A.M.Co. Road
P.S. & Dist: Dhubri, Assam
Pin – 783323
(Owner of the Motor Cycle No.AS-17-E/2498) ..Opp.

Parties

 

Present: - Sri Anup Narayan Ghosh, Member, MACT, Dhubri 

Appearance:-

Sri Osman Gani Sk, Advocate for the claimants

Sri Nuruddin Ahmed, Advocate for OP No.1

None appeared for OP No.2

Sri S.A. Ahmed, Advocate for OP No.3

Sri B.N. Agarwal, Advocate for OP No.4

None appeared for OP No.5

Date of argument:  08-03-2019

Date of judgment:  08-04-2019

Judgment 

This claim petition has been filed by the claimants U/s.

166 of  the  M.V.  Act  for  granting  compensation  in  respect  of  motor

vehicular accident which occurred on 18-01-2016 at about 5:30 P.M. on

NH-31 at Alomganj Part-IX Suparighat under Gauripur P.S.
Claimants’ case in brief  is that on 18-01-2016 at about

5:30 P.M. when the son of the claimants named Mofizur Rahman as

rider  of  the  motor  cycle  bearing  registration  No.AS-17-E/2498  was

returning  home from Panbari  side  and  reached  at  Alomganj  Part-IX

Suparighat  on  NH-31  at  that  time  another  vehicle  vide  registration

No.WB-15-A/4207 (Container) was driven by its driver in a rash and

negligent  manner  coming  from  opposite  direction  suddenly  hit  the
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motor cycle and thereby the accident took place.  As a result of the

said accident Mofizur Rahman son of the claimants died on the spot.
After his death necessary P.M. examination was conducted

at Dhubri Civil Hospital.  Deceased was unmarried and earning person

of  the  family  and  due  to  his  death  entire  family  had  suffered

irreparable loss.
In  respect  of  the  aforesaid  accident  a  police  case  was

registered  vide  Gauripur  P.S.  Case  No.85/16  U/s.  279/338/304-A/427

IPC.   Claimant  side had spent  Rs.  50,000/-  for  carrying dead body,

funeral expenses and religious formalities.  Deceased was serving in

the  DRDA department  under  Sough Salmara Development Block on

contractual  service  as  junior  engineer  and  monthly  salary  of  the

deceased was Rs. 10,000/-.  Claimant prayed before the Hon’ble Court

to  award  compensation  amounting  to  Rs.  30,00,000/-  along  with

interest from the date of institution of this case till realisation.  
On receipt of  this petition an MAC Case was registered

and  summon  was  issued  to  the  opposite  parties.   On  receipt  of

summon OP No.1 insurer of the vehicle No.WB-15-A/4207 (Container)

had appeared through his counsel  and filed written statement.  The

main contentions of the written statement submitted by OP No.1 are as

follows:
That this claim petition is not maintainable either on facts

or in law against the answering OP, that there is no cause of action

against the against the answering OP, hence petition deserves outright

dismissal, that this claim petition is bad for mis-joinder and non-joinder

of necessary parties as such claim petition is not maintainable, that

claim petition is not maintainable as same has not been filed as per

rules  3  of  Assam Motor  Accident  Claims  Tribunal  Rules,  1960,  that

driver  of  the  vehicle  No.WB-15-A/4207 was  not  holding  a  valid  and

effective driving licence at the time of the accident and further was not

qualified for holding or obtaining such driving licence and further has

not satisfied the requirements of the Rules No.3 of the Central Motor

Vehicles  Rules,  1989,  that  OP  admits  that  the  policy  of  insurance

bearing  NO.OG-16-2432-1803-00000189  was  issued  in  the  name  of

Satya  Narayan  Singh  against  the  vehicle  bearing  No.WB-15-A/4207.
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The validity and commencement of risk of the said policy of insurance

is subject to the terms, conditions, exception and limitations thereof

and  the  confirmation  of  the  compliance  of  Section  64VB  of  the

Insurance Act, 1938, that referring to the statements made in para-1 &

2 of the claim petition, the answering OP begs to offer no comment as

the  OP has  any personal  knowledge of  the same.   The  claimant  is

bound  to  prove  his  contention  through  adequate  evidence,  that

referring to the statements made in para-3 to 7 of the claim petition,

the answering OP denies and disputes correctness of the statement

that  the  deceased  was  aged  28  years  on  the  date  of  the  alleged

accident  and  he  had  a  monthly  income  of  Rs.  10,000/-  from  his

occupation  mentioned  as  junior  engineer  on  contractual  service.

Claimant  is  bound  to  prove  the  contentions  regarding  age  of  the

deceased, occupation, income and his employment through adequate

evidence.   However,  the OP reserves the right to plead its case on

those facts subsequently, if need be, that with regard to para-8 & 9 of

the claim petition, answering OP denies that deceased met with an

accident  on  18-01-2016  at  about  5:30  P.M.  at  Alomganj  Part-IX

(Suparighat) on NH-31 and subsequently a case was registered being

Gauripur  P.S.  Case  No.85/16  U/s.  279/338/304-A/427  IPC.   The  OP

denies  that  there  is  any  connection  between  the  alleged  accident

involvement of the vehicle in question and the said registered police

case stated in the claim petition.  The claimant is required to prove

through  adequate  evidence  about  the  date,  time  and  place  of

occurrence of the alleged accident and also required to prove that the

said alleged accident was reported to police and a case being Gauripur

P.S. Case No.85/16 U/s. 279/338/304-A/427 IPC was registered in that

respect, that the answering OP denies the correctness of the statement

made in para-10, 11, 12 & 13 of the claim petition.   The answering OP

begs to state that the proximate cause of death of the deceased are

not, in any way owing to the rash and negligent driving inasmuch as

owing to hit by the vehicle bearing registration No.BW-15-A/4207 to the

motor cycle bearing registration No.AS-17-E/2498.  It is further denied

that  that  the  claimant  incurred  expenditure  of  Rs.  50,000/-  for
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transportation, funeral and religious purposes.  The alleged occurrence

occurred due to carelessness and negligent driving of  the deceased

bearing motor cycle No.AS-17-E/2498, as such no liability would accrue

to  the  owner  of  the  vehicle  No.WB-15-A/4207.   Consequently,  the

answering OP cannot be held liable for any indemnification toward the

claimant and also not liable to make payment of any compensation for

the death of the deceased, that OP states that as per Section 134 (c) of

the M.V. Act it is the duty of the owner/police authority to furnish the

particulars of the policy, date and time, place of accident, particulars of

the victim, name of the driver and particulars of the driving licence but

owner has not complied with the statutory demand and hence OP is

not liable to pay compensation.  OP further stated that as per terms

and condition of the motor car insurance policy OP has deserved the

right to arrange for representation at any inquest or fatal  inquiry in

respect of any death and undertaken the defence of proceedings in any

court of law in respect of any act or alleged offence causing or relating

to any event which may be the subject of indemnity under the policy in

question. Learned Tribunal may be pleased to allow this OP to take all

the defences so as to contest the claim on merit.  OP prayed before the

Hon’ble Court to dismiss the claim petition with costs.
OP  No.3  Monirul  Islam driver  of  the  vehicle  No.WB-15-

A/4207 had appeared through his counsel and filed written statement.

The main contentions of the written statement submitted by OP No.3

are as follows:
That there is no cause of action of the claim petition filed

by the claimant for the compensation against the OP No.3, hence case

is liable to be dismissed, that facts narrated in the claim petition are

not admitted by the OP No.3, that OP No.3 is no way connected to pay

compensation  against  the  claim  petition  under  the  M.V.  Act  as

amended, that the answering OP do not have any personal knowledge

about  the age,  occupation and income of  the victim and burden of

proof of this statement lies upon the claimant, that it is also submitted

by  OP  No.3  that  said  vehicle  was  duly  insured  with  OP  No.1  and

insurance policy is also valid covering the date of the accident, that

compensation claimed by the claimant is too much, excessive, if any,
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compensation  is  awarded by  the  Tribunal  to  OP No.1  i.e.  insurance

company  Bajaj  Allianz  General  Insurance  Company  Limited  will  be

liable to pay compensation not by the OP No.3.  OP No.3 prayed before

the  Hon’ble  Court  to  dismiss  the  claim  petition  with  costs  against

answering OP No.3.
OP No.4 insurer of the motor cycle No.AS-17-E/2498 had

appeared through his counsel and filed written statement in this case.

The main contentions of the written statement submitted by OP No.4

are as follows:
That this claim petition is not maintainable either on facts

or in law against the answering OP, that so far as statement made in

para-3 of the claim petition is concerned as regarding the age of the

deceased  answering  OP  denies  the  same in  view of  the  facts  that

claimant failed to produce certificate of age, birth certificate before this

tribunal to substantiate their case, that so far as the statement made

in  para-4,  5,  6,  7,  8  and  9  of  the  claim  petition  are  concerned

answering  OP  begs  to  state  that  claimants  should  produce  all

documentary  evidence  such  as  address  proof,  income proof,  etc  in

support of their claim otherwise the answering OP denies the same,

that  so far  as  the statement made in para-10 of  the claim petition

answering OP likes to state that the claimants have to prove that their

son driving the motor cycle No.AS-17-E/2498 and have to submit the

D/L of their deceased son, that so far as the statement made in para-

11, 12 and 13 are concerned the answering OP stated that these are all

matters of records and put the claimant to strict proof thereof.  Further,

OP specifically denies that the claimant’s spend Rs. 50,000/- for dead

body carrying, funeral expenses and for religious formalities, that the

accident took place due to high speed and rash and negligent driving

by the driver of the heavy container truck No.WB-15-A/4207 insured

with OP No.1 and same clearly mentioned by the claimant in the claim

petition vide para-22 and thus driver of the said container No.WB-15-

A/4207  contributed  cent  per  cent  to  the  cause  of  accident,  so  OP

National  Insurance  Company  Limited  is  not  liable  to  pay  any

compensation,  so OP insurance company may kindly  be exonerated

from liability to pay any compensation to the claimant, that this claim
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petition is bad for non-joinder and mis-joinder of necessary parties and

also this court has no jurisdiction to entertain the case in this present

form, that OP No.4 further stated that as per Section 134 (c) of the M.V.

Act it is the mandatory duty of the concerned police station to furnish

particulars of the policy, date, time and place of occurrence, particulars

of the deceased and name of the driver and particulars of the driving

licence but the owner/heirs of the motor cycle has not complied with

statutory  demand,  hence  OP  No.4  is  not  liable  to  pay  any

compensation to the claimant, that answering OP may be allowed to

check out from its office record of the concerned branch if any about

the validity of insurance policy was there or not in compliance with 64

VB of the Insurance Act without policy confirmation National Insurance

Company Limited is unable to give any compensation including no fault

liability if any. Claimant is required to prove that there is no violation of

the terms and conditions of the policy, answering OP prayed before the

Hon’ble  Court  to  hold  that  answering  OP  is  not  liable  to  pay  any

compensation to the claimant and answering OP may be exonerated

from the liability to pay any compensation to the claimant.
After  going  through  the  pleadings  of  both  sides  my

learned predecessor had framed the following issues:
1 Whether  the  accident  took  place  due  to  rash  and

negligent  driving  of  the  vehicle  No.WB-15-A/4207

(Container)  and  claimant’s  son  died  due  to  said

accident?
2 Whether the offending vehicle was insured with M/s.

Bajaj  Allianz  General  Insurance  Company  Limited  at

the time of accident?
3 What shall be the just and proper compensation and

by whom payable? 
4 Whether the claimant is  entitled to get the relief  as

prayed for?
 Claimant side had examined four witnesses including one

official witness.  OP side did not adduce any evidence.
Heard  argument  on  behalf  of  both  sides.   In

addition to the oral argument submitted by both sides.  OP No.1 insurer
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of the offending truck had submitted written argument with a copy to

other sides.  

DECISION AND REASONS THEREOF 

ISSUE No. 1 to 4: As all these issues are inter-related so

they are taken up together for discussion and decision.

Evidence led by claimant side are briefly discussed.

CW-1 Kabej Ali Sk claimant in his evidence on affidavit had

stated that he is one of the claimant of this case and they had filed the

claim case for granting compensation on account of death of their son

named  Mafijur  Rahman  in  a  motor  vehicular  accident.   He  further

stated in his evidence on affidavit that on 18-01-2016 at about 5:30

P.M. while their son named Mofizur Rahman as rider of the motor cycle

bearing registration No.AS-17-E/2498 was returning home from Panbari

side and reached at Alomganj Part-IX Suparighat on NH-31 at that time

another  vehicle  vide  registration  No.WB-15-A/4207  (Container)  was

driven  by  its  driver  in  a  rash  and  negligent  manner  coming  from

opposite  direction  suddenly  hit  the  motor  cycle  and  thereby  the

accident took place.  As a result of the said accident their son named

Mofizur  Rahman  died  on  the  spot.   After  his  death  necessary  P.M.

examination was conducted at Dhubri Civil Hospital.  
He  further  stated  in  his  evidence  on  affidavit  that  in

respect  of  the aforesaid  accident  a police  case was  registered vide

Gauripur P.S. Case No.85/16 U/s. 279/338/304-A/427 IPC and police had

investigated the case and after completion of investigation police had

submitted  Charge  Sheet  against  the  driver  of  the  offending  vehicle

bearing registration No.WB-15-A/4207 (Container).
He further stated in his evidence on affidavit that he spent

Rs.  50,000/-  for  carrying  dead  body,  burial  expenses  and  religious

formalities.  He further stated in his evidence on affidavit that at that

time  of  accident  his  deceased  son  was  28  years  old  and  was  a

bachelor.  He further stated in his evidence on affidavit that that he

was working as a junior engineer under South Salmara Development

Block on contractual basis as his monthly salary was Rs. 10,000/-.  He
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further  stated  in  his  evidence  on  affidavit  that  deceased  was  the

earning  member  of  their  family  and  deceased  had  left  behind  him

along with his mother as dependents.  Due to untimely death of their

son they are facing acute financial hardship as deceased was the sole

earning  member  of  the  family  and  mother  of  the  deceased  had

suffered several mental shock and became mentally depressed.
He  further  stated  in  his  evidence  on  affidavit  that  the

vehicle in question was insured with OP No.1 and insurance policy is

valid  covering  the  date  of  the  accident  and  motor  cycle  No.AS-17-

E/2498 was duly insured with OP No.4 and said policy was also valid

covering  the  date  of  the  accident.   Claimant  side  had  exhibited

following documents through his evidence.  Ext-1 is the certified copy

of FIR,  ext-2 is the certified copy of  Charge Sheet,  ext-3 and 4 are

Seizure List, ext-5 & 6 are MVI Report, ext-7 is the certified copy of P.M.

Report, ext-8 is the death certificate, ext-9 is the HSLC Admit Card, ext-

10 is the salary certificate, annexure-A is the photocopy of Form No.54.

He prayed before the Hon’ble Court to award compensation amounting

to Rs. 30,00,000/- along with 9% interest from the date of institution of

this case till realisation.
Learned counsel on behalf of National Insurance Company

Limited  had  cross  examined  the  said  witness  and  in  his  cross

examination he had stated that he is the claimant No.1 in this case and

his son named Mafizur Rahman was on his way to Alomganj on his

motor cycle bearing registration No.AS-17-E/2498.  He further stated in

his  cross  examination  that  the  motor  cycle  belong  to  one  of  his

relative.  The owner of the motor cycle was Jaidul Rahman and his son

had borrowed the said motor cycle from the registered owner of the

vehicle.  He further stated in his cross examination that in para-22 of

his  claim  petition  he  had  mentioned  that  truck  No.WB-15-A/4207

(Container)  came  in  to  collision  with  motor  cycle  due  to  rash  and

negligent driving and as a result of the said accident his son died o the

spot.  He further stated in his cross examination that truck his heavy

vehicle.  He further admitted in his cross examination that his son is

third  party,  so  OP  No.4  National  Insurance  Company  Limited  is

concerned because it is insurer of the two wheeler.  He further stated
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in his cross examination that he had not submitted in his evidence on

affidavit in respect of para-2 that due to rash and negligent manner by

the truck hit the motor cycle and as a result of said accident his son

died on the spot.   Charge Sheet was filed against the driver of the

offending  truck.   He  further  stated  in  his  cross  examination  that

offending  truck  No.WB-15-A/4207  was  insured  with  OP  No.1  and

accident took place due to rash and negligent driving by the driver of

the truck.
Learned  counsel  on  behalf  of  Bajaj  Allianz  General

Insurance Company Limited had cross examined the said witness and

in his cross examination he had stated that had had lodged the FIR

eight  days  after  the  accident.   He  further  stated  in  his  cross

examination that he does not know due to whose fault accident had

taken place.  He further admitted in his cross examination that his son

was not the owner of the motor cycle but he also riding the motor cycle

but he had not submitted any authorization letter issued by the owner

of the vehicle allowing his son to drive the motor cycle.  He denied in

his cross examination that accident had taken place due to rash and

negligent driving of his son who was driving the motor cycle at the

relevant time of accident.  Ext-5 and 6 does not reflect any damage

caused  to  the  two  wheeler  in  the  aforesaid  accident.   He  further

admitted  in  his  cross  examination  that  he  had  not  submitted  the

appointment letter of his deceased son.  His deceased son was a junior

engineer working on contractual basis with monthly remuneration of

Rs. 10,000/- per month paid by DRDA, Dhubri under MNREGAs scheme.

He denied in his cross examination that ext-10 is fabricated document.

He denied in his cross examination that in order to suppress the actual

age of his deceased son he had not submitted birth certificate of his

deceased  son  in  the  court.   He  further  admitted  in  his  cross

examination that his son was unmarried at the time of accident.  He

denied in his cross examination that Bajaj  Allianz General  Insurance

Company  Limited  is  not  liable  to  pay  any  compensation  to  the

claimant.
CW-3 Sahidur  Rahman in  his  evidence  on  affidavit  had

stated that he is an eye witness of the accident which took place on



11

18-01-2016 at about 5:30 P.M. at Alomganj Part-IX (Suparighat) on NH-

31  under  Gauripur  P.S.  involving  the  vehicle  No.WB-15-A/4207

(Container).   At  the time of  accident he was travelling in a Maximo

Magic  Vehicle  which  was  proceeding behind  the motor  cycle  in  the

same direction which was driven by deceased Mafizur Rahman.  
 He further stated in his evidence on affidavit that on 18-

01-2016 at about 5:30 P.M. when the motor cycle bearing registration

No.AS-17-E/2498 was proceeding from Panbari side towards Alomganj

and reached at Alomganj Part-IX (Suparighat) on NH-31 at that time

another  vehicle  bearing  registration  No.WB-15-A/4207  (Container)

driven  by  its  driver  in  a  rash  and  negligent  manner  coming  from

opposite  direction  suddenly  hit  the  motor  cycle  and  thereby  the

accident  had taken place.   As a result  of  the said  accident Mafizur

Rahman died on the spot.  He further stated in his evidence on affidavit

that after the aforesaid accident police from Gauripur P.S. rushed to the

place of occurrence and took the dead body to Dhubri Civil Hospital

with the help of local people for necessary P.M. examination.  In respect

of the aforesaid accident police had registered a case and recorded his

statement and other witnesses.
Learned counsel on behalf of National Insurance Company

Limited  had  cross  examined  the  said  witness  and  in  his  cross

examination he had stated that accident had taken place on 18-01-

2016 at about 5:30 P.M.  He further stated in his cross examination that

that he had witnessed the alleged accident.  He further stated in his

cross  examination  that  at  the  relevant  time  of  accident  he  was  a

passenger  inside  a  Tata  Magic  Vehicle  and  he  had  noticed  a  truck

(container) No.WB-15-A/4207 coming in a rash and negligent manner

hit the motor cycle.  As a result of the said accident deceased Mafizur

Rahman died on the spot.  
Learned  counsel  on  behalf  of  Bajaj  Allianz  General

Insurance Company Limited had cross examined the said witness and

in his cross examination he had stated that occurrence took place at

about  5:30  P.M.   He  further  stated  in  his  cross  examination  that

accident took place in the winter season and as the accident took place

at  about  5:30  P.M.  it  was  dark.   He  further  stated  in  his  cross
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examination that Maximo Vehicle was behind the motor cycle of the

deceased.  He denied in his cross examination that he is not a witness

in the Charge Sheet and he did not witness any accident.  Police also

did not cite him as a charge sheeted witness in this case.  He denied in

his cross examination that accident resulted due to negligence of the

driver of the truck is not true.  He denied in his cross examination that

he did not witness any accident.
CW-4 Dipankar Bhattacharya, Head Assistant in the office

of DRDA, Dhubri in his examination in chief had stated that he is now

working as Head Assistant in the office of DRDA, Dhubri.  Ext-10 is the

salary certificate issued from our office.  Ext-10(1) is the signature of

the then Project  Director  Sri  R.C.  Malakar.   He further  stated in his

examination in chief that he know the signature of Project Director.
Learned  counsel  on  behalf  of  Bajaj  Allianz  General

Insurance Company Limited had cross examined the said witness and

in his cross examination he had stated that as per request of the BDO,

South Salmara Development Block salary certificate was issued.  He

further stated in his cross examination that that is no mention in the

salary certificate regarding his period of engagement on contractual

basis but in the engagement letter it is mentioned that deceased was

engaged for three months w.e.f. 1st April, 2015 to 31st December, 2015.

He further stated in his cross examination that he did not bring any

register to show that deceased was paid Rs. 10,000/- as remuneration

per month on contractual basis.  He denied in his cross examination

that deceased was not an employee of the DRDA South Salmara Sub-

Division and the certificate was issued arbitrarily.   He denied in his

cross  examination  that  no  pay  slip  was  submitted  to  prove  that

deceased received Rs. 10,000/- per month as remuneration.
Learned counsel on behalf of National Insurance Company

Limited  had  cross  examined  the  said  witness  and  in  his  cross

examination he had stated that no engagement letter was exhibited in

this case.  He further stated in his cross examination that extensions of

engagement of the discretionary of the authority.  He further stated in

his cross examination that he cannot able to say on the date of the

accident  whether  deceased  was  in  contractual  service  or  not.   He
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further stated in his cross examination that MRNREGA Scheme may

continue or discontinue.  He denied in his cross examination that on

being  influenced  by  the  claimant  Project  Director  had  issued  this

certificate in the Serial No.71 of Annexure-A.  It is revealed that Mafizur

Rahman was engaged from 1st October, 2015 to 31st December, 2015

and not for the rest period. 
Heard  arguments  both  sides.   OP  No.1  had  submitted

written  arguments.   The  main  contentions  of  the  written  argument

submitted by OP No.1 are as follows:
That claimant side had examined two witnesses in support

of  their  claim  and  exhibited  some  documents  namely  FIR,  Charge

Sheet, P.M. Report, Death Certificate and Salary Certificate and have

relied on those to claim compensation.  Save and except making an

assertion in the deposition, the claimant has not led any evidence to

prove  negligence  of  the  insured  vehicle  towards  occurrence  of  the

accident.  The insurance company did not adduce any evidence.
In  this  case  PW-1  in  his  cross  examination  had

categorically stated that she is not aware as to whose negligence the

alleged accident  had taken place.   PW-1 also  admitted in  his  cross

examination that his son was not the owner of the motor cycle which

his son was riding at the time of alleged accident and owner of the

vehicle has not given any authorization letter to his son to ride the

vehicle.  PW-1 also admitted in his cross examination that he has not

submitted  the  appointment  letter  of  his  deceased  son.   PW-1  also

admitted in his cross examination that he is a government servant and

he was not dependent on his deceased son.  
From the facts projected by claimants, more particularly in

absence of any clinching evidence, it cannot be said that the accident

had occurred due to rash and negligent driving of the offending vehicle

No.WB-15-A/4207.  As instant claim petition has been filed U/s. 166 of

M.V. Act, 1988, proof of negligence is the lynch pin to sustain the claim

for compensation.  Mere filing of the charge sheet against the driver of

the vehicle would not ipso facto prove that the accident had occurred

due to negligent driving of the vehicle.  It is well settled principle of law

that  mere  filing  of  charge  sheet  cannot  establish  any  negligence.
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Claimants  failed  to  establish  their  case  on  the  touchstone  of

preponderance of probability.
OP side further stated in their written argument that there

is a delay of 8 days in lodging the FIR in regard to the said accident

and claimant side had failed to adduce any evidence in regard to the

cause of delay.  OP insurance company further stated in their written

argument that  it  appears from the evidence on record and through

claim petition and also evidence of the claimant that his deceased son

was  a  junior  engineer  worked  on  contractual  basis  with  monthly

remuneration of Rs. 10,000/- per month and exhibited a certificate as

ext-10 but he failed to prove the same by examining the author of ext-

10 and as such said exhibit remained unproved and got no evidentiary

value in the eye of law.  Further, the claimants also failed to produce

the appointment letter of their deceased son and failed to produce any

documents to the effect that at the time of death of their deceased

son, he was working on contractual  basis as such deceased can be

considered as an unskilled labour.  
 Claimant side had also failed to produce any documentary

evidence to substantiate income of the deceased and failed to produce

the facts that deceased used to earn Rs. 10,000/- per month.  Further,

claimant side suppressed the actual age of the deceased and in order

to suppress the actual age of the deceased they have submitted birth

certificate of the deceased.
Materials available on record claimant failed to establish

through cogent evidence that deceased worked on contractual basis

and even failed to establish that deceased was self-employed person.

As such the deceased is not entitled to get addition of his established

income towards future prospects and accordingly actual income at the

time of death of the deceased is need to taken into account in the

unlikely event of passing any award in favour of the claimants.  Over

all,  considering  the  evidence  on  record,  the  instant  claim  petition

against the present OP may kindly be dismissed.  
I  have  gone  through  evidence  adduce  by  the  claimant

side minutely and also argument advanced by counsel of both sides.

Claimant side had exhibited the following documents vide ext-1 FIR
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lodged by Kabej Ali Sk i.e. claimant No.1 of this case.  As per said FIR

on the date of the accident i.e. on 18-01-2016 while his son was driving

a  motor  cycle  bearing  registration  No.AS-17-E/2498  from  Bilasipara

side  towards  Gauripur  and  on  NH-31 one  container  vehicle  bearing

registration No.WB-15-A/4207 had dashed the deceased.  As a result of

the said accident injured died on the spot.  
Claimant side had exhibited Seizure List in this case vide

ext-3.   As  per  Seizure  List  vehicle  No.WB-15-A/4207  owned by  one

Satya Narayan Singh was duly  insured with  OP No.1  and insurance

policy  is  valid  covering the date of  the accident  upto 17th October,

2016.  As the accident took place on 18-01-2016 so insurance policy is

valid covering the date of the accident.  As per Seizure List vide ext-C

vehicle  No.WB-15-A/4607  was  driven  by  authorized  driver  who  had

valid driving licence at the time of  accident and insurance policy is

valid upto 03-08-2018 so driving licence of the driver of the vehicle is

also  valid  covering  the  date  of  the  accident.   So,  OP  insurance

company i.e. insurer of the container is liable to pay compensation to

the claimant.
Claimant side had adduced two witnesses in this case.  I

have perused the evidence adduced by the claimant side minutely.  As

per claim petition and also in his evidence on affidavit claimant side

had mentioned that age of the deceased at the time of accident was

28 years.  Claimant side had submitted certified copy of P.M. Report.

As per certified copy of P.M. Report age of the deceased at the time of

accident was 25 years but father of the deceased had mentioned in his

evidence that  age of  the deceased at  the time of  accident was 28

years.  There is no contradictory evidence adduced by OP insurance

company that age of the deceased was not 28 years at the time of

accident so I assess the statement given by the father of the deceased

that  age  of  the  deceased at  the  time of  accident  was  28  years  is

correct.  Accordingly I assess the age of the deceased at the time of

accident was 28 years.
I  have  perused  the  decision  of  Hon’ble  Supreme Court

published in Civil Appeal No.3483 of 2008 decided by Hon’ble Supreme
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Court  on  15th April,  2009,  Sarla  Verma  &  Others  v.  Delhi  Transport

Corporation Limited & Others.
In the said decision Hon’ble Supreme Court held that if the

age  of  the  deceased  at  the  time  of  accident  was  28  years  and

appropriate multiplier will be 17 and it falls under the age group of 26

to 30 years.
Claimant side in his evidence had admitted that at  the

time of accident deceased was a bachelor, so as per decision of the

Hon’ble Supreme Court decided in the case of Sarla Verma & Others v.

Delhi Transport Corporation Limited & Others, 50% is to be deducted

under the head of personal and living expenses because it is assumed

to bachelor would tend to spent more on himself even otherwise there

is  possibility  of  his  getting  married  in  a  short  time in  which  event

contribution to the parents and siblings is likely to be cut drastically.
Claimant  side  had  mentioned  in  his  claim petition  that

deceased was a junior engineer at the time of accident and monthly

remuneration was Rs. 10,000/-.  In support of his contention claimant

side  had  examined  one  official  witness  i.e.  CW-4  who  is  the  Head

Assistant of the office of DRDA, Dhubri.  Said witness had proved and

exhibited ext-10 i.e. salary certificate of the deceased.  Said witness

admitted that deceased was engaged only for three months from 1st

October,  2015 to  31st December,  2015.   He further  admitted in his

cross examination that he did not bring any register in the court to

show that deceased was actually paid Rs. 10,000/- as remuneration per

month on contractual basis.
Claimant  side  had  submitted  annexure-1.   As  per  said

annexure deceased Mafizur Rahman was engaged on contractual basis.

Claimant side could not produce any register to prove that how much

amount  was  actually  paid  to  the  deceased  before  the  accident  as

wages except ext-10.  As per ext-10 Project Director, DRDA had issued

a certificate that  deceased was engaged as an accredited engineer

under  MGNREGA  on  contractual  basis  under  South  Salmara

Development Block and his monthly remuneration was Rs. 10,000/- per

month.  Although said certificate was exhibited in this case but one

staff of the DRDA vide CW-4 had examined in this case and he deposed
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that deceased was paid Rs. 10,000/- per month on contractual basis.

Said witness could not exhibit any documents that when the deceased

was engaged on a contractual basis in the South Salmara Development

Block as accredited engineer.  The said witness admitted in his cross

examination that MGNREGA is government scheme and government

may continue and discontinue the same.  Moreover, said witness also

admitted in his  evidence that  no pay slip  was issued to prove that

deceased  was  actually  received  Rs.  10,000/-  per  month  as

remuneration.  As deceased was engaged on contractual basis and his

appointment was purely temporary.  The witness was also admitted in

his evidence on affidavit that MGNREGA is government scheme and

government may continue and discontinue the same.  So, deceased

was  purely  engaged  in  the  South  Salmara  Development  Block  on

contractual  basis.   So,  I  assess  monthly  income  of  the  deceased

notionally at  Rs.  5,000/-  per month.   Accordingly his annual  income

comes to Rs. 5,000/- X 12 = Rs. 60,000/-.  Now, 50% of Rs. 60,000/- is

Rs.  30,000/-  and  after  deducting  Rs.  30,000/-  from  Rs.  60,000/-  it

comes  to  Rs.  30,000/-.   Now,  multiplying  Rs.  30,000/-  by  the

appropriate multiplier 17 it comes to Rs. 30,000/- X 17 = 5,10,000/-.
Claimant side had also cited another decision of Hon’ble

Supreme Court published in 2017 (4) TAC 673 SC, National Insurance

Company Limited (Petitioner) v Pranay Sethi & Others (Respondents).

In the said citation Hon’ble Supreme Court gave some guidelines how

to assess the compensation under the conventional heads.  As per the

aforesaid judgment claimant is entitled to get Rs. 15,000/- under the

head of loss of estate.  Claimant is also entitled to get compensation

amounting to Rs.  15,000/-  under the head of funeral  expenses.   As

deceased  was  a  bachelor  and  claimants  are  the  parents  of  the

deceased claimant is not entitled to get any compensation under the

head of loss of consortium.  Regarding future prospects as deceased

falls in the category of fixed salary as deceased has no permanent job

and his job is purely contractual job and age of the deceased at the

time of accident was 28 years, so 40% of the established income of the

deceased is to be added at the time of calculation of compensation.
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Now, 40% of Rs. 5,10,000/- is Rs. 2,04,000/- and adding

Rs. 2,04,000/- to Rs. 5,10,000/- it comes to Rs. 7,14,000/-.

Thus,  in  total,  the  claimants  are  entitled  to  get  Rs.

7,14,000/-  +  Rs.  15,000/-  +  Rs.  15,000/-  =  Rs.  7,44,000/-  as

compensation.

I have perused the evidence adduced by the claimant side

minutely.  All the CWs had categorically stated that on the date of the

accident one container vehicle bearing registration No.WB-15-A/4207

driven  by  its  driver  in  a  rash  and  negligent  manner  coming  from

opposite direction suddenly hit the motor cycle which was driven by

deceased at the time of accident and as a result of the said accident

rider of the motor cycle i.e. deceased Mafizur Rahman died on the spot.

None  of  the  witnesses  in  their  evidence  had  mentioned  that  the

aforesaid accident took place due to collision between two vehicles and

as a result of the collision between two vehicles i.e. motor cycle vide

registration No.AS-17-E/2498 and container vide registration No.WB-15-

A/4207 the aforesaid  accident  took place.   Although counsel  of  the

insurance company had cross examined the said witness minutely but

claimant side nowhere mentioned that aforesaid accident took place

due to collision between two vehicles.

CW-3 also corroborated the evidence of CW-1.  Although

CW-3  was  cross  examined  by  the  counsel  of  both  the  insurance

companies but the counsel of the insurance companies could not able

to break the evidence of CW-3 on vital points.  The said witness had

categorically stated that accident took place due to rash and negligent

driving of the truck driven at the relevant time of accident.  The said

witness  also  mentioned  in  his  cross  examination  that  police  after

proper investigation of this case had submitted Charge Sheet against

the driver of the offending truck vide registration No.WB-15-A/4207.

I  have  perused  the  Charge  Sheet  submitted  by  the

claimant side in this case.  As per Charge Sheet police after proper

investigation  of  this  case  had  submitted  Charge  Sheet  against  the
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driver of the offending container vehicle bearing registration No.WB-15-

A/4207 i.e. OP No.3 U/s. 279/337/304-A/427 IPC.  

As per Seizure List, Form No.54 Report and other relevant

documents that the vehicle No.WB-15-A/4207 was insured with Bajaj

Allianz  General  Insurance  Company  Limited  and  insurance  policy  is

valid upto 17th October, 2016 and route permit of the vehicle is also

valid till 30-09-2016 and driving licence of the driver is also valid till

03-08-2018, so all  the vehicular documents are valid at the time of

accident and insurance policy is  also valid covering the date of the

accident.   So, OP No.1 i.e. Bajaj Allianz General  Insurance Company

Limited is liable to pay compensation to the claimant.

None of the witnesses had stated in their evidence that

accident  took  place  due  to  collision  between two vehicles.   All  the

witnesses had categorically  stated that  on the date of  the accident

while  deceased  was  returning  through  a  motor  cycle  bearing

registration  No.AS-17-E/2498m  from  Panbari  towards  their  home  at

Alomganj  Part-IX  (Suparighat)  on  NH-31  another  vehicle  bearing

registration No.WB-15-A/4207 (Container) driven by its driver in a rash

and negligent manner coming from opposite direction suddenly hit the

motor cycle and thereby accident took place and as a result Mafijur

Rahman  died  on  the  spot.   Although  counsel  of  the  Bajaj  Allianz

General  Insurance  Company  Limited  had  cross  examined  the  said

witness  but  could  not  able  to  break  the  evidence  of  CW-1 on  vital

points.  Moreover, counsel of the OP not even suggested to the said

witness  that  accident  had  occurred  due  to  collision  between  two

vehicles and as a result deceased died.

CW-3 Sashidur Rahman also corroborated the evidence of

CW-1 that on the date of the accident while deceased was returning

from Panbari towards Alomganj and when reached at Alomganj Part-IX

(Suparighat)  on NH-31 at  that  time another  vehicle  vide No.WB-15-

A/4207 (Container) driven by its driver in a rash and negligent manner

coming  from  opposite  direction  suddenly  hit  the  motor  cycle  and



20

thereby the accident had taken place and as a result Mafizur Rahman

died on the spot.  Although counsel of the OP i.e. Bajaj Allianz General

Insurance Company Limited had cross examined the said witness but

could  not  able  to  break  the  case  of  the  claimant  on  vital  points.

Aforesaid witness nowhere stated that accident had taken place due to

collision between two vehicles and counsel of the insurance company

not  even  suggested  that  accident  had  taken  place  due  to  collision

between two vehicles.  The aforesaid witness had specifically stated

that vehicle No.WB-15-A/4207 (Container) had dashed the motor cycle

and as a result  he fell  on the ground and died on the spot.   After

completion of investigation police had submitted charge sheet against

the  driver  of  the  offending  vehicle  bearing  registration  No.WB-15-

A/4207.  

As per  Seizure List  vide ext-3  vehicle  No.WB-15-A/4207

was insured with OP No.1 and insurance policy is also valid covering

the  date  of  the  accident.   So,  OP  No.1  is  alone  liable  to  pay

compensation to the claimant. 

ORDER 

In  the  result,  claim  petition  is  allowed  awarding  Rs.

7,44,000/-  (Rupees  Seven  Lakhs  Forty  Four  Thousand)  only  to  the

claimants  payable  by  OP No.1,  M/s.  Bajaj  Allianz  General  Insurance

Company Limited through an account payee cheque.  An interest at the

rate of 8% per annum is allowed on the total compensation from the

date of filing of claim petition i.e. 14-03-2016 till realisation.

       Given under my hand and seal of this court this 08th day of April,

2019

Member, MACT, Dhubri.       Member,  MACT,

Dhubri.
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APPENDIX 

     MAC No.87/2016

Claimant’s witness : CW-1 Kabej Ali

  CW-3 Shahidur Rahman

  CW-4 Dipankar Bhattacharyya

 Exhibits 

Ext-1 Certified copy of FIR

Ext-2 Certified copy of Charge Sheet

Ext-3 & 4 Seizure List

Ext-5 & 6 MVI Report

Ext-7 Certified copy of P.M. Report

Ext-8 Death Certificate

Ext-9 HSLC Admit Card

Ext-10 Salary Certificate

   Member: MACT: Dhubri. 


