
IN THE COURT OF SUB DIVISIONAL JUDICIAL MAGISTRATE (S),

DHUBRI
C.R. Case No. 1668/2017

U/S 352/506/34 IPC

KANCHAN BIBI.

-VS-

1) KHADEM ALI,
2) FOYJAL HOQUE,

                                     3) FARIDA BIBI.
                                     ……  ACCUSED

PERSONS

PRESENT:- SMTI. SANGITA HALOI, LL.M., A.J.S.
 SUB -DIVISIONAL JUDICIAL

MAGISTRATE(S), 
DHUBRI.

FOR THE STATE: -       MR. R. K. ROY, LEARNED A.P.P.
FOR THE ACCUSED: -       MR.  A.  S.  MIAH,  LEARNED
ADVOCATE

EVIDENCE RECORDED ON: - 28.12.2018 & 29.04.2019
ARGUMENT HEARD ON: -       02.08.2019.
JUDGEMENT DELIVERED ON- 14.08.2019.

JUDGMENT

1. In this case accused persons namely Khadem Ali and eleven others are

facing  trial  for  the  case  filed  by  the  informant  Kanchan  Bibi,  u/s

352/506/34 I.P.C. 

2. The brief of the prosecution story as revealed from the FIR inter-alia is

that on 16.12.2015, at about 10:00 A.M., while the son of informant

Kashem Sk. and brother Abdul Kader were constructing house in their

land,  the  accused  persons  being  equipped  with  instruments  have

arrived there and restrained them to construct house. Thereafter, the

accused persons have assaulted them and also tore of their wearing

clothes. Hence, the informant filed this case. 

3. On receipt of the O/C of Tamarhat P.S. registered the case as Tamarhat

P.S Case No.367/15, u/s 143/341/323/325 IPC and endorsed A.S.I. Mr.

Moizuddin Sk. with the investigation of the case. During the course of



investigation  the  I.O.  visited  the  place  of  occurrence,  recorded  the

statement of the witnesses and arrested the accused persons.  After

completion  of  investigation  the  I.O.  has  submitted  Final  Report.  On

being agreed the victims of this case has filed the protest petition and

accordingly this case is proceeded after recording their statement u/s

200 & 202 Cr.P.C. 

4. On  receipt  of  summons  the  accused  persons  appeared  before  the

court.  Copies of  relevant  documents  were furnished to  the  accused

persons under section 207 of  Cr.  P.C.  My Learned Predecessor  after

hearing the learned counsel for both the sides and on finding sufficient

materials  to  presume  that  the  accused  persons  have  committed

offence  punishable  under  section  352/506/34  IPC,  the  particular  of

offences  punishable  under  the  said  sections  are  read  over  and

explained to the accused persons to which they pleaded not guilty and

claimed to be tried.

5. In  support  of  their  case  prosecution  examined  two  numbers  of

witnesses.  The  statement  u/s  313  Cr.P.C.  were  recorded.  All  the

incriminating materials found against the accused persons were put to

them and the same were of total denial. Defence declined to adduce

evidence. 

6. Heard the argument put forwarded by the learned Counsel for both the

sides as well as gone through the evidence available on record.

7.  POINTS FOR DETERMINATION

i) Whether on 16.12.2015, at about 10:00 A.M.,

at  village  Pokalagi,  in  furtherance  of  their

common intention, used criminal force upon the

informant’s son Kashem Sk. and brother Abdul

Kader with intent to assault them and thereby

committed an offence punishable u/s 352/34 of

IPC? 



ii) Whether on the same date, time & place, the

accused  persons,  in  furtherance  of  their

common intention, threatened Kashem Sk. and

Abdul  Kader  with  dire  consequences  and

thereby  committed  an  offence  punishable  u/s

506/34 of IPC? 

Discussion, Decision and Reasons thereof:-

8. I  have gone through the evidence on record and heard the learned

counsels of both sides and I shall now discuss and decide the points

formulated.  

EVIDENCES

9. In this case son of informant Kashem Ali was examined as PW-1 and

the said Kashem Ali was also examined as PW-2. 

10. PW-1.  Kashem Ali  deposed that  complainant  is  his  mother.  She had

expired about one and half years back. She had filed this case against

the accused. He knows all of them. On the date of incident they were

constructing house in their grandfather’s house. At that time Khadam,

Faizal,  Anjuma and other  accused came and started filthy language

against them. Accused Farida and Parmina tore his cloths. Later other

persons came and saved him. At that time Kader and his brothers were

there. 

 During his cross examination he said that  they have two

cases pending for the said land and marpit. He is also accused in the

two cross cases. They also filed civil suit for the said land. One cross

case is pending in the Court of S.D.J.M.(S), Dhubri. He did not hand over

the shirt to police. Accused Farida and Parmina acted as per instruction

of male accused. Accused’s also had part in that land and they are his

relatives. 



11. P.W-2, Kashem Ali @ Kader, deposed that the informant was his mother

and she had expired. The occurrence took place about 3 years ago one

day at about 8-9 AM. On the date of incident he along with Kader and

his brother were constructing a house, then Kadam Ali, Faizal, Forman,

Babbar  Ali,  Anjuma,  Parbina  went  there  and  prevented  them  and

assaulted them. He was assaulted by Kadam, Faijal and Farman. The

accused persons also assaulted his brother. 

 During cross-examination he stated that there was a land

dispute between the parties. In which land they have tried to construct

house, accused persons have already constructed their house. There

were dashing pushing between both the parties and both parties had

sustained injuries. Many suggestions were put forwarded to PW-2 by

the defence counsel, which were denied by him.

APPRECIATION OF EVIDENCE

12. The FIR of this case shows that the date of incident was on 16.12.2015,

at about 10:00 A.M. According to the informant (now deceased) while

her sons were constructing house in their land, the accused persons

being equipped with instruments have assaulted her sons and hence,

she had filed this case.

13. It is already seen from the case-record that the I.O. had filed the Final

Report in this case and on being agreed, the victim of this case has

filed the protest petition.  Accordingly this case was proceeded after

recording their statement u/s 200 & 202 Cr.P.C. 

14. During the course  of  evidence,  the complainant  side examined two

witnesses. According to the PW-1, on the date of incident, the accused

namely  Farida and Parmina have assaulted him and also tore of his

clothes  and  other  accused  persons  scolded  him.  During  his  cross-

examination he admitted about the Civil Suit is pending between them.

According  to  PW-2,  all  the  accused  persons  have  assaulted  them,

whereby; his brother /  PW-1 got injury. Here it is seen that the said



evidence of PW-2, as regard to the injury caused upon the PW-1, was

not supported himself. Admittedly, the accused persons were living in

the disputed land. Hence, it is cleared that the accused persons were

aggressor of this case. 

15. Further  in  spite  of  the  fact  that  the  alleged  incident  happened  in

daylight,  even  after  that  not  a  single  independent  witness  was

examined by the complainant side. There is absolutely no evidence of

injury supported by the medical documents. From the evidence as well

as from the FIR, it appears to me that on the date of the incident some

event of cross-fight occurred between both sides. 

16. From the above discussion, it is cleared that the prosecution side did

not  bring  any  evidence  to  show  that  the  accused  persons  have

threatened them with the fear of any injury or harm. Further on the

point of criminal force used against them, the PW-1 remained totally

silent and the PW-2 stated that PW-1 was injured in this case. 

17. From the above discussion, it is appeared to me that the evidence of

complainant side are not sufficient to prove the guilty of the accused

persons  u/s  352/506/34  IPC.  As  such,  the  accused  persons  are

acquitted on benefit of doubt and set at liberty forthwith. 

18. The bail bonds of the accused persons are extended for a period of six

months as per section 437-A Cr.P.C.

19. Given under my hand & seal of this Court and delivered in the open

Court on this 14th day of August, 2019 at Dhubri.

    (SANGITA HALOI)
                 Sub-Divisional Judicial Magistrate(S),

Dhubri.



A P P E N D I X

PROSECUTION WITNESSES:

P.W.-1 Kashem Ali &
P.W.-2 Kashem Ali.

DEFENCE WITNESSES :

Nil

EXHIBITED DOCUMENTS:

Nil.

(SANGITA HALOI)
       Sub Divisional Judicial Magistrate(S),

    Dhubri


